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CHALLENGE: Anne’s law practice had a steady
caseload, but only one attorney: herself. That meant
juggling multiple cases along with monthly payroll
and bills. She needed help managing her cash
flow — and a bank that could keep up.

SOLUTION: Anne had the Cash Flow Conversation
with her PNC banker, who put his detailed knowledge
of the legal profession to work. Together, they set
up a PNC Professional Services Checking account
with Online Banking. Anne was now able to see her
full financial picture 24/7, even while on the go.
Plus a line of credit helped cover research fees and
expenses leading up to her trial dates.

ACHIEVEMENT: Anne’s practice now has the financial
resources and support she needs to keep it moving
forward, and Anne has the peace of mind to give
every case her undivided attention.
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own Cash Flow Conversation today.
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Bruce K. Davis

or the past several years, the Annual

Convention Committee has selected
a community service project that
highlights the charitable work of various
non-profit organizations. This year,
God’s Pantry Food Bank has been
selected by the committee. With
warehouses in Winchester, Lexington

and Prestonsburg, God’s Pantry serves 50
counties in Central and Eastern Kentucky

by working with 320 member agencies
which operate food pantries, senior
citizen centers, soup kitchens, shelters
and other emergency food outlets.

In a service area which covers more
than 16,000 square miles, more than
310,000 people live at or below the
poverty level. During this fiscal year,
God’s Pantry is on track to deliver over
21 million pounds of food that will be

distributed to more than 211,000 people.

Based on the number of people
receiving food in the service area,
approximately one out of every seven
people living in the 50-county area will
benefit from God’s Pantry.

There are four food banks located in
Kentucky and a total of seven serving
Kentuckians. In addition to God’s
Pantry Food Bank, the others are:

e Dare To Care Food Bank in Louisville
serving eight counties;

 Feeding America Kentucky’s Heartland
in Elizabethtown serving 35 counties;

¢ Freestore Food Bank in Cincinnati
whose service area includes nine
Kentucky counties;

e Tri-State Food Bank in Evansville,
Ind., whose service area includes
seven Kentucky counties;

ANOTHER KBA YEAR CLOSES

A MOTION TO SUPPRESS HUNGER

* Huntington Area Food Bank in West
Virginia, whose service area includes
three Kentucky counties.

* Purchase Area in Mayfield, whose
service area includes eight
counties.

I trust that your plans for June will
include attending the Kentucky Bar
Association Annual Convention, June
15-17, in Lexington and that you will
visit the God’s Pantry Food Bank
exhibit booth to learn more about
programs that combat hunger in
Kentucky. ‘&

The Annual Convention also marks the end of another fiscal year in the history of
the Kentucky Bar Association. It has been a great privilege to have had the opportunity
to serve as KBA President. The KBA has a great staff headquartered at the Kentucky
Bar Center in Frankfort working alongside hundreds of volunteer lawyers and judges

from all across Kentucky to carry out the Bar’s programs. We are very fortunate to

have a dedicated and thoughtful Board of Governors that next fiscal year will be

guided by the outstanding leadership of Maggie Keane of Louisville as President

beginning July 1 and Doug Myers of Hopkinsville who will become President-Elect.
I hope to see YOU at the June 15-17 Annual Convention in Lexington.

On June 30 of each year, terms expire

on the KBA Board of Governors. SCR
3.080 provides that notice of the
expiration of the terms of the Bar
Governors shall be carried in the Bench
& Bar. SCR 3.080 also provides that a
Board member may serve three
consecutive two-year terms. Re-
quirements for being nominated to run
for the Board of Governors are
contained in Section 4 of the KBA By-

for seven of the fourteen Bar Governors

Laws and the requirements include filing
a written petition signed by not less than

twenty (20) KBA members in good
standing who are residents of the
candidate’s Supreme Court District.
Board policy provides that “No member
of the Board of Governors or Inquiry
Commission, nor their respective firms,
shall represent an attorney in a
disciplinary matter.” Any such petition
must be received by the KBA Executive
Director at the Kentucky Bar Center in
Frankfort prior to close of business on
the last business day in October. The
current terms of the following Board
members will expire on June 30, 2012:

Terms Expire on the KBA Board of Governors

15t District
Jonathan Freed ¢ Paducah
2" District
James D. Harris Jr. « Bowling Green
3rd District
M. Gail Wilson ¢ Jamestown
4th District
Douglas C. Ballantine ¢ Louisville
5th District
Anita M. Britton ¢ Lexington
6" District
David V. Kramer ¢ Crestview Hills
7th District
Bobby Rowe ¢ Prestonsburg
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KENTUCKY BAR ASSOCIATION 2011 CONVENTION

PURSUINGJUSTICE

IN THE 21sTCENTURY

CONVENTION EVENTS

CONVENTION YOUNG LAWYERS KBA ANNUAL BANQUET
KICK-OFF EVENT SECTION LUNCHEON e 20 Pt
5:15-7:15 PM :luv 12:00-1:30 PM Bluegrass Ballroom
The Bigg Blue Martini Marini Hyatt Regency Hotel Lexington Convention Center
Hilton Lexington/Downtown Lexington, Ky. $50 per person
Complimentary with Registration $25 per person Pre-registration Required
Pre-registration Required YOUNG LAWYERS
Sponsor | Frost Brown Todd LLC SECTION RECEPTION '
[ ] ros 5:15-6:30 PM KBA MEMBERSHIP AWARDS

I‘OWHD lodd.- BlueFire Bar & Grill LUNCHEON

ATTORNEYS Hyatt Regency Lexington 12:00-1:00 PM

Complimentary with Registration

THURSDAY. JUNE 16 Pre-registration recommended Hyatt Regency Hotel
’ Lexington, Ky.

MEMORIAL SERVICE BENCH AND BARRECEPTION  $25 per person
10:30-11:30 AM 5:30-6:30 PM

First Presbvterian Church Bluegrass Ballroom Foyer
Irst Presbyterian Churc Lexington Convention Center
171 Market Street

Lexi K Complimentary with Registration
exington, Ky. Pre-registration Required

Lend a Heart, Lend a Hand

Continuing ifs traclition of sepvice to our host cify,
fhe 2011 Annual Convention Planning Committee has selected

God’s Pantry Food Bank

as this year's community service project,

WY

For more information or fo make a secure online donation, please Visif: Gﬁ“’s PANTRY
www.godspantry.org FOOD BANK
or simply Rowid Up on your registration form.
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By Nathan Billings,
Chair, KBA Young Lawyers Section

Take Time to Think

“The real problem is not whether
machines think, but whether men do.”
— Burrhus Frederic Skinner

Several months ago, I was given a
copy of “The Ten Commandments for
Business Failure” by Don Keogh,
former President of the Coca-Cola
Company. Chapter Six, titled,
“Commandment Six - Don’t Take Time
To Think” struck me as incredibly
powerful.

As I read through this chapter, I was
reminded of how often we fail to “take
time to think,” in both our legal
practices and leadership positions. In
our frantic pace, too often we are left
with little margin between practicing
law and fully engaging in leadership in
our organizations. We find it easier to
fill our time with activities that make us
appear “busy,” running between
hearings and depositions, attending
meetings, answering client phone calls
and emails, and drafting documents,
rather than those that add value, such as
critical thinking. Unfortunately, it is
certainly easier to bill a client for the
former than the latter.

As a result, we attend a critical board
or planning meeting, having failed to
spend the necessary time to review and
consider important pending issues or
planning for the future. This extends to
our practice as well. We rush to get a
pleading filed, or to send discovery out,
without spending time to think about a
case, how we want it to develop, what
our client’s true goals are, etc. We
become automatons going through the
“motions.”

The problem is not whether we will
miss something important, but the
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A Brilliant Start to Empower Your Future.

YOUNG LAWNERS SEC TION

opportunity costs incurred when we are
unable to process and think through the
critical issues at stake. As attorneys, we
are trained to identify issues and propose
solutions, and commonly, the real issues,
the ones that require significant attention
to resolve, are rarely those easily spotted
on the surface. As a result, successful
identification and maneuvering through
these opportunities requires an
intentional mental engagement. And that
requires two things: time and thought.
So, how can we do this? Clearly not
exhaustive, the following ideas propose
several solutions.

First, schedule a regular appointment,
no more than 30 minutes monthly, with
other key leaders in your practice group,
firm or organization that has one
purpose — to focus on that group’s
purpose. Use this time to go over your
current strategic plan, and candidly
assess progress toward its goals.
Identify up to three tactics that need to
be accomplished in the next 90 days to
move you toward those goals, and who
is responsible for each.

Second, when you have an important
upcoming meeting, calendar a 30
minute appointment with yourself at
least two days in advance to prepare for
it. Treat that appointment as if it were
with your most important client. Do not
let anything, save a life or death
situation, interfere with the

appointment. During that time, abandon
the comfort of your desk (and the risk
of interruptions like client calls, emails,
etc.). Review the upcoming agenda
(hopefully an “upside down” agenda!)
and the minutes from the last meeting.
Bullet point the two-three most
important issues that need addressed
during the meeting, and next to each,
clearly write out the purpose of that
item and the optimum result. Then,
during the meeting, use this as a guide
and a check to keep discussion focused
on the important things.

Third, immediately upon returning
from a critical meeting, invest five
minutes to reflect on what occurred and
to take care of any follow up. Return to
your notes from your personal
“planning” session. Review each of the
issues you identified, and consider
whether they were accomplished. If not,
consider how you can address that
issue. Otherwise, as we all know, those
issues are likely to fall to the wayside,
lost to yet another busy schedule. Also,
you can use this time for follow up to
absent members, and to set personal
reminders for yourself.

Fourth, set written projects (important
letters, briefs, meeting minutes,
brochures, strategic plans, etc.) aside for
at least 24 hours before finalizing them.
Use this time to think about whether the
project adequately conveys what you

During late April and the month
of May, attorney volunteers will
make one-hour presentations in
high school classrooms
across the Commonwealth,
providing students timely, relevant
information on reaching the age of
majority in Kentucky. Topics
covered include employment law,
marriage and divorce, buying and
driving a vehicle, money and
credit, formation and enforcement

YLS SEEKS VOLUNTEERS FOR “U@18” PROGRAM

of contracts, crime and
punishment, voting and jury
service.

An easy to use lesson plan is
provided for the volunteer
presenters in order to enhance the
classroom experience for student
participants. One hour of CLE credit
is available for attorney presenters.
For more information, contact Mary
Ann Miranda at (859) 333-2613 or
mary_a_miranda@kyed.uscourts.gov.




intend to accomplish. If you are not clear
about the intended result, either the
project (i) was not necessary to begin
with, or (ii) needs significant, additional
work to mold it into productive form.
Ask someone marginally distanced from
the project what they think it is intended
to accomplish. If they cannot clearly
articulate the purposes intended, you
should probably invest additional time to
develop and craft its scope, format and
content.

Fifth, as alluded to above, maintain a
daily task list. Undoubtedly, like me,

you have an overall task list that, if you
tried to think about everything on it,
you might simply give up. However, by
isolating key tasks that (i) can be
accomplished quickly (such as sending
a short letter or email) or (ii) that need
immediate attention (such as a brief due
next week), you can organize your time
to focus on those items. Spending five
minutes at the start or end of each day
can help you accomplish this. This will
free up additional time to think about a
project before “putting pen to paper’” or
calling the other side.

By failing to take adequate time to
think, we rob ourselves of our number
one asset — our minds. Our ability to
apply reason and logic, to spot issues
and propose solutions, is really the
crux of our strengths and value as
attorneys and as leaders in
organizations outside of our firms.
Obviously, there are a multitude of
opportunities to “create” time for you
to think, and a few are presented here.
If you have additional suggestions,
please email them to me at
nbillings@blfky.com. ‘¥

KBA LEASE WILL ALLOW CONSTRUCTION OF PUBLIC AMPHITHEATRE
BEHIND KENTUCKY BAR CENTER IN FRANKFORT

The Kentucky Bar Center Board of Trustees has entered
into a lease with the City of Frankfort that will allow the
construction of a public amphitheatre on the river side of the
floodwall near the western boundary of the Kentucky Bar
Association’s (KBA) headquarters in Frankfort.

The amphitheatre will be named after its benefactor, the
late Ward Oates of Frankfort, a former state highway
commissioner under Gov. A.B. “Happy” Chandler who died
in 2009 at the age of 103.

The amphitheatre is a cooperative effort among the City
of Frankfort and its Parks & Recreation Department; the
Frankfort/Franklin County Tourist & Convention
Commission and its Kentucky Riverfront Development
Committee; and the KBA. The 20-year lease, with an
additional 20-year extension, will be at the rate of $1 a year
and will also allow use of the bar center parking lot for
special events.

“All of those participating in the planning and
implementation of the amphitheatre are deeply grateful to the
Kentucky Bar Association for the generous lease arrangement
to make this project a

when not in use. The permanent stage will be covered with
a slate canopy, and a handicap ramp will be located along
one side.

“Lighting is also in the plan, not only for performances,
but also to ensure public safety,” Jeffries said. “The
electrical and sound booth will be at the back of the space,
closest to the flood wall, and everything about the
amphitheatre will be built to withstand a flood.”

The programming for the amphitheatre will be primarily
for drama performances, such as those presented by the
Kentucky Historical Society at the Thomas D. Clark Center
for Kentucky History, as well as the Kentucky Arts
Council’s Chautauqua series featuring well-known
Kentuckians.

The inaugural event for the amphitheatre will be the
“Battle of the Bands” concert, Sunday, September 4, which
will be held in conjunction with the “Cornets and Cannons”
Civil War Sesquicentennial Music Festival scheduled for
September 1-4 at various sites in Frankfort. For more
information on the event, visit www.cornetsandcannons.com.

reality,” said Joy
Jeffries, executive
director of the Tourist
and Convention
Commission.

The amphitheatre
will seat about 300
people on grass
mounds with stone
dividers, Jeffries said,
with a stage located
near the waterfront.
The stage will have
extensions on both
sides and a back stage
that can be removed

May 2011 Bench & Bar 7



The Passing of the Gavel Ceremony will take place the afternoon of Monday,
August 8, 2011, during the ABA House of Delegates Meeting at the
Metro Toronto Convention Centre
Toronto, Ontario, Canada

(An exact time for the ceremony will be announced in the coming weeks.)

We know Bill will serve with devotion and exemplary leadership and the
Board offers him best wishes for an outstanding year as ABA President.

AMERICAN BAR ASSOCIATION
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—%nsu:ring the Health Care Worker Can
form the Essential Functions of Their
' Position in the Increasingly Restricted

Legal Environment Governing Hiring and

Disability Accommodation

By Ronald L. Lester

ttorneys representing employees
A and institutions need to familiar-

ize themselves intimately with
the Americans with Disabilities Act
(“ADA”), Family Medical Leave Act
(“FMLA”) and state Worker’s Compen-
sation laws and regulations to help
deliver effective health care to our com-
munities. An aging population and
growing obesity is making the work of
health care workers more difficult and
more demanding. While work-related
injuries are decreasing for most cate-
gories of U. S. employees, work-related
incidents for health care workers remain
flat or, according to some studies and
research, may be starting to surpass two
of the most hazardous industries, agri-
culture and construction.! The risk of
work related injury or illness for the
health care worker stems from the
inherent risks of performing patient care
services, i. e., needle sticks, back
injuries, latex allergies, assaults and
stress.? In addition, demographic and
economic pressures are also creating
increased risk of injury or illness.
Because of the risks, the necessity to
select, monitor and maintain a quality
work force requires an active and
knowledgeable screening and risk man-
agement process.

The Physical Demands Facing
Healthcare Employers and Employees
More than many other career fields,
the physical and mental abilities of
health care workers are critical to the
delivery of quality patient care. The
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aging of the U. S. population as well as
increased longevity may be the most
significant demographic affecting the
present and future of health care work-
ers.? An aging population places higher
burdens on the health care system as the
elderly have a higher per capita use of
health care services.* In direct relation
to the aging of the patient base, is rising
acuity rates among the elderly indicat-
ing need for more intensive health care
services as well as a decrease in the
ability of patients to do tasks for them-
selves, again, driving up acuity levels
and the necessity of assistance from
healthcare workers to perform the daily
tasks of living.

Couple this dynamic with the dra-
matic demographic trend toward obesity
and the need for compassionate and
physically strong individuals becomes
manifest. During the past two decades,
studies show that the percentage of the
U. S. population described as obese has
increased from fifteen percent (15%) to
twenty-seven (27%).° Kentucky has a
rate in excess of thirty percent (30%).
Obesity has a two-fold impact on the
patient population. Obesity is a major
risk factor for a number of diseases,
including cardiovascular disease, cancer,
diabetes and degenerative joint disease
which increase the demand for health
care.® Obese patients also present a
greater challenge as a result of their
weight and inability to ambulate and
care for themselves without assistance
from health care workers when hospital-
ized or receiving healthcare services.
Notably patients in excess of 300 Ibs.
can exceed the capacity of standard lift

HEALTH CARE

equipment and need even more health
services.?

The impact of these trends is also
present among health care workers
themselves and impacts their own abil-
ity to safely and effectively deliver care.
In fact, studies show that obese workers
suffer more frequent and more costly
work-related injuries.'”

Other trends impacting the risk to
health care workers include alcohol and
drug abuse of patients, increased vio-
lence in hospital settings!!, increased
stress with its resulting illnesses and
immunological disorders!?, muscu-
loskeletal disorders,!? falls,!4 and even
allergies to latex-free materials.!> Unlike
other industries which have successfully
reduced the risk of employee injury with
automation and technology, health care
remains and will remain a labor inten-
sive endeavor. Patients will always need
human assistance in ambulation and
daily activities and no machine has yet
been invented to obtain body samples or
provide injections. Similarly, psychiatric
and emergency room patients will con-
tinue to attack care givers. The goal is
therefore to eliminate avoidable risks by
ensuring that all employees are physi-
cally and mentally able to perform the
essential functions of their position.'®

Dealing with Risks and Needs as
Part of the Hiring and Management
Process Requires Effective and
Legally Permissive Policies and an
Understanding of the Essential
Functions and Risks of Each Job

Effective employee screening
requires the use of various tools, includ-
ing criminal and background
investigations, drug and alcohol testing,
post offer physical examinations, inde-
pendent medical evaluations and
coordinated return to work programs.
Using these tools, however, requires an
understanding of the limits put on each
by the requirements of the ADA. More-
over, an employer must continue to
exercise screening and oversight tools
throughout each employee’s career. The
ADA, FMLA and workers compensa-
tion rules restrict the ability of an
employer to gather, glean and utilize



information about candidates and
employees during employment. Suc-
cessfully navigating this area requires
good policies and practices.

Developing and Utilizing
Written Policies

Attorneys representing employers
and employees in the health care indus-
try need to understand what is
permissible in employee and candidate
screening. Beyond having an adequate
physical ability evaluation program, an
employer must also develop and follow
comprehensive policies and procedures
outlining the (1) hiring process, (2)
expectations of employee conduct and
performance, and (3) grounds for disci-
pline and/or termination. Another useful
and necessary tool is the job descrip-
tion. Every position should have an
appropriate accurate job description
containing: (1) the physical and mental
requirements of the specific position,
(2) the educational requirements, and
(3) a detailed listing of the essential and
non-essential functions. Sample job
descriptions suited specifically to
health care are frequently available
from other sources.!’

Written polices and job descriptions
can help protect from legal liability, but
are also essential tools for identifying
potential risk. Accurate identification
of essential functions permits everyone
to understand the job’s requirements
and demands. For the year 2008, the
U.S. Department of Labor discovered
that between mining, manufacturing,
agriculture and health care workers,
health care workers experienced a con-
siderably higher number of recordable
injury incidents. The study indicated
that health care workers incurred an
average of 1.7 days away from work.
Health care workers were placed on
some type of job accommodation as a
result of a work related injury or illness
an average of 1.3 days —second only
to manufacturing with 1.5 days.!® The
fact is not unnoticed by workers as
indicated by a recent survey in which 8
in 10 workers ranked workplace safety
as their most important job issue."”
Obviously hiring unqualified individu-
als drives up the risks and creates a
foundation for future liability.

Identifying Risk Using
Criminal Records

There are regulations and statutes
that specifically preclude health care
entities participating in Medicare/Med-
icaid from hiring individuals listed on
certain exclusion lists and registries
(i. e., abuse).”’ As a consequence,
health care employers have a regulatory
duty, over and above the normal risk
management requirements, to perform
background and criminal checks on
employment candidates. Undoubtedly
background and criminal screens reveal
a great deal of information regarding a
potential candidate, but under other fed-
eral and state laws the ability of an
employer to use the information in
making employment decisions is also
limited.?!

The Dangers of Civil and Administrative
Records Revealing Injuries or Infirmities
Information related to prior litigation,
including personal injury and prior
workers compensation claims can easily
be obtained by searches in state and fed-

eral courts as well as agencies responsi-
ble for workers compensation programs.
Despite employer interest in obtaining
information regarding the litigation his-
tory of a potential candidate, obtaining
such information or basing employment
decisions on the information can be ille-
gally discriminatory.?? Under the terms
of the ADA, use of such information
may be prohibited if the litigation his-
tory of a job candidate involves an
injury or alleged physical or mental lim-
itation that satisfies the ADA definition
of a disability.

Decisions based upon injury or
health information contained in a litiga-
tion report can easily lead to a
successful charge of illegal discrimina-
tion under the second and third
categories of “disability” under the
ADA .23 When this type of information
is possessed it opens the employer up
to a claim that employment was refused
because of the record of disability or
because the employer regarded the can-
didate as disabled.>* Consequently, the
best practice is to refrain from obtain-
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ing or utilizing such information when
making employment decisions. In the
event an employer does obtain such
information through general back-
ground investigations, the information
should be discarded. If unable to dis-
card, the employer must be able to
document that all employment deci-
sions were based on criteria other than
the prior litigation in order to overcome
a prima facie ADA case.

When considering what information
may be relied upon it is necessary to
check and double check at each level of
law. For example, while Kentucky law
specifically provides that it is illegal to
retaliate against an “employee” for fi-
ling workers compensation claims?>,
nothing under state law precludes an
employer from basing an employment
decision on a prior workers compensa-
tion claim, so long as the prior claim
does not relate to or involve the diagno-
sis of coal workers pneumoconiosis.?®
Yet, under the Family Medical Leave
Act, it is unlawful for an employer to
“discharge or in any manner discrimi-
nate against any individual for
opposing any practice made unlawful”
making no distinction between
employee and individual as the Ken-
tucky legislature did.?’ Only by cross
checking for prohibitions can an
employer successfully navigate this
area.

Permissible Use of Drug and
Alcohol Testing in the
Health Care Worker Context
The ADA does not preclude an

employer from asking an applicant
and/or employee about current use of
illegal drugs, but they are prohibited
from asking about past addiction and
treatment. In the health care context, the
importance of this information is mani-
fest by the close proximity to controlled
substances in which many health care
workers do their jobs. Fortunately, an
employer may effectively and legally
determine current use through a drug
and alcohol screening. Though the ADA
affords no protection for current use of
alcohol and/or illegal drugs?®, an
employer may not make any inquiry
regarding use of a prescription medica-
tion, prior to making a bona fide
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conditional job offer?®, or base any ini-
tial employment decision on the use of
prescribed medications by an individual
classified as disabled under the ADA 3
Prescription medications can only be the
subject of inquiry after an actual offer
of employment is made and then only in
the framework of ensuring the employee
can perform the essential functions of
the anticipated position. For many posi-
tions in the health care context,
prescription medications may impact the
potential of the employee to render care
or operate safely and, therefore, the
proper balance between protected status
and the essential functions of the job
must be carefully weighed.

Physical Testing Is Essential to Risk
Management in the Health Care Arena
Employers are also permitted to

implement a system of physical testing
corresponding to the physical require-
ments of a particular position. Like drug
and alcohol screening, the testing must
be applied in a consistent method to all
applicants in a specific job class. No
part of the physical testing may include
inquiries regarding medical history or
disabilities. The focus of the testing
must be strictly limited to whether the
individual can perform the physical
requirements of the position’s essential
functions, e g., lift 50 Ibs., walk up
stairs, etc. Testing must aim to identify
abilities rather than disabilities. If the
applicant is unable to meet the physical
demands of the position, an employer is
not required to continue further consid-
eration of that applicant. Physical
testing is permissible pre-offer as it only
gauges a current ability to perform spe-
cific tasks rather than delve into the
medical history of the applicant.

Practical and Legal Issue in
Post-offer Disability Evaluations

After an applicant is extended a con-
ditional employment offer, but before
the applicant begins working, an
employer may finally make disability-
related inquiries.?! While it would
appear this would be an easy task for
health care employers, in some situa-
tions, it may be more productive to
utilize external vendors. Some medical
practitioners sometimes have great diffi-

culty separating treatment from evalua-
tion. Further in smaller communities,
few practitioners want to be labeled as a
“company doctor.” As noted above,
health care workers are exposed to sub-
stantial demands and risk. Health care
workers need to possess (1) the physical
ability to lift and assist patients in daily
activities; (2) the mental capacity to
deal with difficult, and even abusive
patients; and (3) the cognitive abilities
to interact with and assess patients
appropriately. As a consequence, the
post offer examination for a potential
health care worker must be extensive
and thorough.

Practitioners must make it clear
through discussion and documentation
that no patient care relationship is cre-
ated during the evaluation. A post-offer
physical examination should include at
a minimum a complete medical history
and physical examination performed by
a health practitioner, e.g., physician,
nurse practitioner or physician’s assis-
tant. The practitioner should also
develop a number of processes to verify
the actual identity and exact physical
health of the applicant. The practitioner
is permitted to make inquiries and dis-
cuss frankly with the applicant issues
raised by the medical history as well as
issues noted in the physical examina-
tion. The practitioner should have
access to the drug and alcohol screening
as well as the physical testing and job
description. With appropriate patient
information releases, the practitioner
can raise any concerns or prescription
medications with the applicant’s treating
physicians. At this point, the applicant
may be queried regarding the use of
prescription medications and whether
the use of such medication is consistent
with the job demands of the anticipated
position.

Other Useful Diagnostics

In addition to a physical examination,
the employer may also rely on other
types of examinations and diagnostics.
One such type of examination with
increasing use is the functional or work
capacity evaluation (FCE), a systematic
method of measuring an individual’s
ability to perform meaningful tasks on a
safe and dependable basis.3?> The evalu-



ator will utilize the anticipated job
description to generate job simulation.
Through tasks and observation a report
will be prepared outlining work toler-
ance and physical limitations of the
applicant. The need for an FCE is usu-
ally triggered by prior injuries or
diseases of the applicant that have the
potential to decrease the ability of an
applicant to perform the essential func-
tions of a specific position.

After all medical examinations and
inquiries are completed, the employer
will then determine whether the appli-
cant can perform the essential functions
of the position or poses a direct threat
based on the job description of the posi-
tion and the information gleaned from
the medical evaluations. While inquiries
may exceed the scope of job relatedness
and/or business necessity, information
obtained during a post-offer physical
examination®3 may be used to withdraw
an offer of employment only if the rea-
son for doing so was job related and
consistent with business necessity, e.g.,
the use of prescription medications
impairs the applicant’s cognitive abili-
ties to properly assess and interact with
a patient.

Accommodation of an Applicant

However, even though an employer
may determine an applicant is unable to
perform those duties, the process does
not end at that point. The applicant has
the right to request an accommodation
under the terms of the ADA. An
employer is required to engage the
applicant in an interactive process to
discuss accommodation options. A
position does not have to be created for
the employee, nor is the employer
required to displace another employee
to make room for the employee with
the disability. If the requested accom-
modation is unduly burdensome, the
employer has no obligation to acqui-
esce. In the event of an employee’s use
of a prescription medication, it could
be reasonable to permit the employee
to work through an orientation period
or permit the employee to use the med-
ication with an altered dosage or
another type of medication that does
not decrease cognitive abilities or fur-
ther impair the employee.

Monitoring During Active Employment

The continued monitoring of the
health and well-being of the health
care worker does not end upon hiring.
In fact, the real work begins. Once
employed, the health care worker is
exposed to the risks outlined above
from the work site as well as the
health risks of the general public. At
some point, employee behavior may
trigger the need to ensure that the
employee continues to possess the
ability to perform the essential func-
tions of their position or even that they
do not pose a direct threat to others.
The basic tools to accomplish that task
requires the use of reasonable suspi-
cion and/or post incident drug and
alcohol screenings*, and regular fol-
low up on workers compensation
injuries or illnesses or the need for
family medical leave. The ADA will
still limit an employer to inquiries that
are job related and consistent with
business necessity.

Unless an employer has a random
drug testing policy, employers fre-

quently rely on testing when there is
reasonable suspicion or a policy for post
incident testing. Both types of testing
are subject to the provisions of the ADA
as well as the non-retaliation provisions
related to workers compensation
because most employee incidents result
in a report to the state under worker
injury reporting requirements.® If as a
consequence of testing or an injury, it is
determined that the employee needs
leave as the result of a serious medical
condition, the provisions of the FMLA
may further limit an employer’s prerog-
atives to disqualify or terminate an
employee for absences®® or violation of
safety protocols.’’

Physical and mental evaluations can
also be necessitated if the employee is
involved in a patient incident or exhibits
abnormal behavior. The results of these
evaluations can be the basis for an inter-
active process and potential
accommodation under the ADA, a tem-
porary need for leave under FMLA or
even permanent disqualification from
the position.
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Need for Comprehensive Return
to Work Programs

Extended absences due to work
related illnesses and injuries as well as
non-work related illnesses and injuries
require a comprehensive return to work
program, including detailed work capac-
ity forms, temporary modified duty
programs,*® work hardening or condi-
tioning, functional capacity evaluations
and independent medical evaluations. In
addition, employer absenteeism pro-
grams resulting in employee discipline
must be modified to remain compliant
with both the ADA and FMLA.

The first step to returning employees
to active employment after an extended
illness or injury is the completion by
the treating physician of a work capac-
ity evaluation outlining the specific
abilities and/or inabilities of the
employee to lift, stand, walk, etc.
Unfortunately, most treating physicians
permit an employee to indicate to the
physician whether he/she can return to
active employment. Many employees
concerned with maintaining benefits
and earnings may attempt to return too
quickly after an illness or injury. Treat-
ing physicians frequently act more as
an advocate for the employee rather
than an objective evaluator. As a con-
sequence, the employer and the
employee may become involved in an
adversarial dispute over the return to
work.

The employer may with appropriate
releases correspond with the treating
physician and outline concerns the
employer may have regarding the abili-
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ties of the employee. If this dialogue
does not satisfy the concerns of the
employer, the employer may utilize the
services of a third physician, usually
specializing in physical medicine, ortho-
pedic medicine, psychiatry or
occupational medicine, as these special-
ties engage in the overall abilities of a
patient rather than a specific condition.
In the event the evaluator indicates an
inability to perform the essential func-
tions of a position or that the condition
poses a direct threat, then the same
evaluations used in hiring will need to
be repeated. Except now there must be
an interactive process to consider possi-
ble accommodation or disqualification,
either on a temporary or permanent
basis dependent upon the anticipated
duration of the limitation.

New Rules and Legal Developments
Involving Leave

Two recent developments are adding
another element of complexity to this
process. The first is an interpretation by
the EEOC of the ADA, FMLA and the
new amendments to the ADA that may
require an employer to provide more
leave to an employee after an extended
illness even though FMLA has been
exhausted.* The position of the EEOC
indicates that an employer should pro-
vide further leave after an extended
absence even though the employee has
exhausted FMLA *° This extended
leave is not permanent but the EEOC
has not yet defined the duration. Basi-
cally applying the ADA in response to
the perceived employer practice of ter-

Services
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minating employees upon the exhaus-
tion of FMLA or other employer leave,
the EEOC has determined that such
automatic termination violates the ADA
as those employees may be entitled to
additional leave as a reasonable accom-
modation. At a minimum, it would
appear that an employer would be
required to engage in an interactive
process at the cessation of any FMLA
leave related to the serious health con-
dition of the employee or at the
cessation of employer provided leave
related to an injury or illness of an
employee that is arguably a disability.
The real focus of the EEOC appears to
have been the automatic termination of
the employees. Unfortunately, the
impact may be far reaching and create
greater complexity. FMLA is a guaran-
tee of continued employment based on
a number of criteria not all related to
the health of the employee. A serious
health condition under the FMLA does
not necessarily correspond to a disabil-
ity under the ADA warranting an
accommodation. It is also unclear as to
whether the continued leave must be
under the same terms as the previous
leave, e.g., continued seniority and
service credit, leave accruals as well as
payments of insurance premiums. Ter-
mination of an employee triggers
several changes in status, severance of
seniority and service credit, leave
accruals and constitutes a COBRA
event triggering the payment of a total
health premium rather than a dis-
counted premium resulting from active
employment.

Another complicating factor arises
from the recent opinion by the Sixth
Circuit in Branham v. Gannett Satellite
Information Network, Inc. rendered on
Sept. 2,2010.4! This case highlights and
adds to the current complexity employ-
ers face with the contours of their
absenteeism policies and the FMLA.
Gannett fired Branham after she failed
to return to work upon being released
by her treating physician. After termina-
tion, Branham provided the employer a
differing opinion from another practi-
tioner, in what appears to be “doctor
shopping.”*? The court in overturning
summary judgment for the employer
found:



1) that the differing opinions created
a factual dispute as to whether
Branham suffered from a serious
health condition precluding sum-
mary judgment; and

2) that since Gannett had not formally
required FMLA certification from
Branham, Branham had the right to
complete the certification with
another provider to request FMLA
within fifteen days of submitting
the excuse returning her to work.

The case opens the door for an
employee to find any practitioner to
support their need for FMLA even
though their own treating physician
determines they do not need further
leave *? Under this case, it is conceiv-
able that if an employee misses a
number of days while making sporadic
telephone calls to the supervisor about
a health condition with vague state-
ments that he will find another provider
to support the absences, then the
employer must ignore its own policies
regarding notice of absences as well as
excused absences until the employee
either (1) completes the FMLA certifi-
cation of a serious health condition
which arguably the employer can deny
and possibly terminate the employee
based on the prior report of the treating
physician; or (2) fails to complete the
certification and is then terminated in
any event.

With the potential negative impact on
health care reimbursement created by
the Affordable Care Act, continued state
budget shortfalls related to Medicaid
funding, the decreasing private health
insurance market from high unemploy-
ment levels, combined with the legal
and regulatory framework outlined
above, the health care employer faces
increasing demands and pressures to
provide patient care in a more cost effi-
cient manner, in a more customer
oriented manner as well as ensure its
employees are able to perform their
positions. The key is hiring only those
employees best suited for health care
careers and who are able to meet the
increasing physical and mental
demands. Yet that simple solution is

complex in practice and requires great
and continuing attention to the evolution
of the law and regulations relating to
hiring and firing. <&
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Care Providers

A Medicare Secondary
Payer Act Section 111
Reporting Primer for
Attorneys and Health

By Lynn Rikhoff Kolokowsky and
Mattea Carver Van Zee

he Medicare Secondary Payer
T Act (“MSP”) provides that

Medicare shall not make pay-
ments for any item or service if that
payment has been made or can reason-
able be expected to be made under a
workers’ compensation, automobile, lia-
bility, self-insured or no-fault insurance
plan.! Unlike the basic subrogation right
of an insurer, Medicare has a direct
right of action to recover payment from
any statutorily responsible entity or per-
son, including attorneys, insurers,
employers, health care providers and
defendants.? Consequently, Medicare’s
right of action adds an additional layer
of risk for persons working in this
arena. In 2007, the Medicare, Medicaid,
and SCHIP Extension Act of 2007
(MMSEA), amended the MSP to require
additional reporting. While the MMSEA
Section 111 reporting requirements are
new territory for some insurers, attor-
neys, and health care providers, they
still carry severe potential penalties.
While insurers are the primary reporting
entities, attorneys and health care
providers must also understand that all
claims or payments involving Medicare
beneficiaries must be promptly reported
and payments made to Medicare within
the agency’s specified timeframes.

The MSP reporting requirements
under the Medicare, Medicaid, and
SCHIP Extension Act of 2007
(MMSEA) are scheduled to be fully
implemented following the first quarter
of 2011 for no-fault insurance and work-

ers’ compensation and in the first quarter
of 2012 for liability insurance and self-
insurance.®> Within the first quarter of
each applicable year, all pre-registered
Responsible Reporting Entities (RRE)
must have supplied their first Claim
Input File (CIF)* regarding any payment
obligations to Medicare claimants
retroactive to Oct. 1, 2010, and retroac-
tive to Jan. 1, 2010, for any ongoing
responsibilities. In the case of liability
insurance and self-insurance, the report-
ing obligations are for obligations
occurring on and after Oct. 1, 2011 6
Despite the legislation’s obvious applica-
bility to liability insurance, no fault
insurance, and workers’ compensation
plans, other entities and individuals are
not free from liability for failure to
report or to render reimbursement to
Medicare. Any party that receives or
makes a primary payment’ may be sub-
ject to recovery by CMS (Centers for
Medicare & Medicaid Services) if the
agency determines that the payment
should have been issued to CMS for
reimbursement.® As such, it is of vital
financial importance that attorneys and
health care providers understand their
role in the reporting requirements.

Implications for the Attorney and
Health Care Providers

In the past reporting was the respon-
sibility of insurers and workers’
compensation plans, but the new report-
ing requirements will affect even the
ordinary practices of attorneys and
health care providers when settling
claims or attempting to limit future
liability.

A. Issues for Attorney

1. Settlements Procedures and Practice

Attorneys can be held liable for fail-
ures to reimburse Medicare so they now
have a vested interest in insuring that
payments are reported. Attorneys should
institute a process that establishes contact
with Medicare before reaching the settle-
ment stage. The benefit is that attorneys
will learn if Medicare has a standing lien
against any settlement and will then be
able to better pursue an adequate settle-
ment agreement. By necessity, Medicare
must be included before the settlement to
ensure the best outcome for both benefi-
ciary and counsel because Medicare’s
right to recover is absolute.

CMS has a right of action to recover
payments from any entity that has
received primary payments on behalf of
the Medicare claimant.” Once payment
is received by counsel on behalf of a
client, the CMS reimbursement must be
made within 60 days.!? If a party has
already reimbursed the beneficiary or
any other party (as with a liability insur-
ance settlement, no-fault insurance
payment, or workers’ compensation pay-
ment), it still does not diminish CMS’s
right of recovery against the primary
payer.!! If the primary payer makes pay-
ments to another entity but is aware, or
has reason to be aware, that Medicare
also made conditional primary payments
for the claim, then the primary payer
will remain exposed to liability for a
potentially second payment to CMS for
reimbursement.!?

Even if someone else is responsible
for reporting the settlement to Medicare,
an attorney must still ensure that the set-
tlement was in fact reported to CMS and
that payment was submitted to CMS
within the established time frame. Oth-
erwise, if the attorney receives a
payment on behalf of a beneficiary,
without the Medicare obligations being
fulfilled, he will be at jeopardy for fail-
ure to reimburse and could have to
repay CMS out of his own funds.

2. Workers’ Compensation Procedures
In claims where work-related ill-
nesses or injuries have occurred,
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workers’ compensation plans are con-
sidered primary payers for purposes of
Medicare reimbursement.!? In order to
qualify for Medicare coverage of
expenses, a worker must first apply for
all available workers’ compensation
benefits before any supplier or provider
may bill Medicare. For those instances
where workers’ compensation coverage
may be at issue and payment is unlikely
to be issued promptly, a provider, physi-
cian, or supplier may bill Medicare for
conditional payment.'# If Medicare has
made conditional payments on behalf of
a claimant, Medicare has a right to
recovery from any future settlement,
judgment, award, or other payment.'

3. Representing Multiple Defendants

Many claims will involve more than
one named defendant. In these
instances, every Responsible Reporting
Entity (“RRE”) remains individually
responsible for reporting.!® When one
defendant is designated to make the
payment on behalf of all defendants, all
RREs must still report the entire Total
Payment Obligation to Claimant
(“TPOC”) amount. Where defendants
are named jointly and severally liable,
each entity must report the entire TPOC
amount and not just the proportion
assigned to that entity.!” Even if one
party makes the payment, that fact will
not absolve the reporting responsibilities
of the other individual entities.

B. Issues for Health Care Providers

A common health care provider prac-
tice is to sometimes provide services at a
reduced or negative cost to lessen the
probability of liability claims against the
entity. While this is an effective practice
of risk management, these offers of
goodwill may unknowingly create
reporting obligations to CMS. Because
the reporting requirements include liabil-
ity self-insurance, those providers will
also become RREs where such measures
are taken to lessen the risk carried by the
entity.!® Providers should register with
CMS as soon as possible to ensure that
the framework is in place to allow
reporting when the need arises. Addi-
tionally, providers must educate all parts
of their organizations with the knowl-
edge that such goodwill discounts made
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without proper reporting may result in
financial sanctions for the provider.

1. Write-Offs and Reduction in Charges

When a provider reduces it charges
or writes-off a charge for services to a
Medicare beneficiary, the provider is
already expected to inform Medicare of
the reduced amounts or write-offs when
submitting a claim for payment. The
claim for payment must reflect the
“unreduced permissible” charges and
the amounts that have been reduced as a
measure of risk management. In these
cases, Medicare ensures that their inter-
ests are protected by requiring that the
discounts be reported and reflected in
the billing statement.'® As long as this
procedure is followed the provider
should be in compliance.?’ However, if
an entity reduces the charges or writes
off a portion of the services, and there is
a reasonable expectation that the
claimant has or will seek medical treat-
ment as a result of the incident, the
entity must report the reduction or
write-off. However, complicating mat-
ters further is the fact that risk
management tools are also subject to
limiting thresholds. If the total amount
of the reduction or write-off is less than
the threshold at that given time, the
reporting requirement will not arise.?!
2. Giving Property of Value

Reporting may also be required when
a provider provides property of value to
the Medicare beneficiary other than a
reduction in charges or a write-off of
services. If at the time there is evidence
or a reasonable expectation that the ben-
eficiary has or will seek medical
treatment because of the risk manage-
ment incident, the provider must report
the value of the property given to the
claimant. Again, if the property value
does not exceed the existing threshold,
the entity will be free from reporting.??

Sanctions for Failure to Comply

A. Fines for Failure to Properly Report

Failure to properly report carries a
fine of $1,000 per claimant per day of
noncompliance.?* For large reporters,
RREs, any unreported or improperly
reported claim beyond the deadline win-
dow will result in this fine per claimant.

For smaller reporters that have regis-
tered for the Direct Data Entry option,
failure to report within 45 days of the
settlement, award, judgment, payment,
or assumption of ongoing medical
expenses, will result in the fine for that
claimant per each day of non-reporting.

B. Liability for Failure to Reimburse

Medicare

Steeper penalties may occur when a
party has failed to reimburse Medicare
within the 60-day period. When
Medicare is a secondary payer, the
agency retains the right to bring suit for
recovery of payment from the party
responsible for making the payment.?*
These provisions have not changed with
the implementation of the Section 111
Reporting Requirements. As before,
where a primary payer has failed to pro-
vide reimbursement, Medicare may
recover double the amount owed it.>

It must be reiterated that for any
party who receives payment on behalf
of the beneficiary, that party must con-
sider the plausible implications if
payment is not issued to CMS within
the allotted timeframe. CMS is no
stranger to recovering what the agency
believes rightfully belongs to it. In the
case of United States v. Harris ?° Harris
represented a Medicare beneficiary in a
defective product case and reached a
settlement. Harris was notified by CMS
of the applicable amount due for repay-
ment. Harris nor the beneficiary paid
the designated amount and also failed to
file an appeal. CMS sought the settle-
ment payment, interest on the payment,
and CMS’s attorney’s costs and fees.”’
The district court found Harris person-
ally liable for the reimbursement owed
to CMS.?® The take away from Harris,
is that if the amount owed is in dispute,
then the administrative appeals process
must be initiated or the attorney will be
held liable for failure to render unto
CMS what is theirs. Thus failure to act
will result in severe penalties against the
attorney and his practice.?’

Responsible Reporting
Entity Compliance
A. When an RRE Must Register
For those entities not already submit-
ting claims to CMS, registration may be



delayed until the need to report arises. In
this instance, the RRE must allow a full
calendar quarter for registration to allow
for the necessary testing to ensure that
no issues arise with electronic data inter-
change *° There is a testing stage where
the RRE must complete testing cycles to
the satisfaction of the assigned Coordi-
nation of Benefits Contractor (COBC).
After the initial testing, the RRE must
produce a quarterly CIF within their
specified submission timeframe.’!

B. What is Reportable

CMS requires reporting after a set-
tlement, judgment, award, or other
payment (Total Payment Obligation to
Claimant) to the Medicare claimant
and/or after an ongoing responsibility
for medicals is assumed. In the case of
a TPOC, reporting is required regard-
less of a liability determination or
whether the claim has been partially or
fully resolved. As long as the claimant
was or is a continuing Medicare benefi-
ciary and the medicals claimed are
released as an effect of the TPOC, the
payment must be reported.>? Notice of
a pending action to CMS will not sat-
isfy reporting requirements once the
claim is resolved and the payment obli-
gation is determined.’* When reporting,
a RRE must supply the full amount of
the TPOC without differentiating
between separate obligations of on-
going responsibility for medicals.>*
Additionally, there is no differentiation
between what is non-medical v. medical
in the TPOC amount.’> CMS requires
reporting of the full TPOC amount to
make its own determinations. Where
there may be multiple TPOCs for the
same claimant within the same claim,
each TPOC amount will be reported
separately but the combined amounts
will determine if the claim meets the
reporting threshold.*¢

CMS has requested that one-time
payments to a provider or a physician
for a defense’s independent medical
evaluation not be reported; payments of
this kind will therefore not trigger
reporting requirements for the RRE .3’
Additionally, where a liability insurance
award is for a “property damage only”
claim where either medicals have not
been claimed or where the medicals are

not released, reporting requirements will
not be triggered.®

In the case of Ongoing Responsibil-
ity for Medicals (ORM), reporting will
be triggered when the RRE has deter-
mined or has been required to assume
the responsibility for future medicals.*
When reporting ORM, the dollar
amount is not required. CMS will only
require that the RRE submit information
that ORM exists and a termination date
if applicable. CMS will not assume that
future medicals will be paid indefinitely
if the RRE is unable to select a termina-
tion date.** ORM is required without
consideration of whether or not there
has been a TPOC amount on the same
claim; both are to be reported and con-
sidered separately.*!

When considering what to report,
RREs may take into account the report-
ing thresholds that will be in place until
Dec. 31, 2014. For no-fault insurance
claims, there will be no minimum
reporting threshold because all TPOC
amounts or assumptions of ORM under
no-fault plans must be reported.*? For
any other form of applicable plan, the
minimum threshold will decrease as the
system ages. For TPOC amounts
reported up to Jan. 1, 2013, amounts
less than $5,000 do not require report-
ing. After this date and up to Dec. 31,
2013, amounts less than $2,000 are not

required to be reported. From Jan. 1,
2014 to Dec. 13, 2014, the minimum
threshold will be $600.00. From Jan. 1,
2015, and onward, there will be no min-
imum threshold and all amounts must
be reported.*?

C. Who May Register

The role of the attorney is a precari-
ous one in regards to reporting
settlements, judgments, and awards.
Entities offering applicable plans are the
only ones who may register as a RRE
and are solely responsible for fulfilling
reporting requirements.** For purposes
of the new reporting requirements,
reporting entities include insurance
companies and the self-insured. While
an attorney may not register as the RRE
for their client nor fulfill the reporting
requirements, the attorney still must
ensure that proper reporting has
occurred because of the language in the
regulations. The regulations grant a
“right of action to recover payments
from any entity, including a beneficiary,
provider, supplier, physician, attorney,
State agency or private insurer that has
received a primary payment.”® As the
first quarter reporting nears its end,
attorneys must ensure that their institu-
tional clients have implemented
procedures to fulfill their reporting
requirements.
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Additionally, one should be aware of
the possible reporting traps for corpora-
tions. In assuring that corporations are
ready to begin reporting, it should be
verified that the proper entity has filed
for status as a RRE. While an entity
may register for itself or a direct sub-
sidiary, the entity may not register for a
sibling within the corporate structure.*
As a rule of thumb, an entity may regis-
ter for another entity only if the second
entity lies directly below within the cor-
porate structure.*’

Health care providers may face an
entirely different scenario. Because cov-
ered liability insurance plans also
includes self-insurance for purposes of
this legislation, providers may be
required to register as a RRE to report
cases of write-offs, reduction in charges,
and/or cases of providing property of
value to a Medicare beneficiary. As with
any other corporate structure, the
provider may register for itself, as a par-
ent entity, or for any direct subsidiary.*
However there is a silver lining for enti-

ties that may be considered as “small
reporters.” As of October 1, 2010, enti-
ties that expect to report fewer than 500
claims per calendar year may register
for Direct Data Entry (DDE).*° For
those entities already registered, regis-
tration may be converted over to the
new system and be ready for operation
by July 1,2011.%° Retroactive reporting
of no-fault insurance and worker’s com-
pensation TPOC amount from October
1, 2010 onward and ORM reports for
liability insurance, self-insurance, no-
fault insurance, and workers’
compensation from January 1, 2010
onward must be completed by March
31,2011.!

Under this abbreviated option,
reporting entities will not be able to uti-
lize the query function as with the
full-scale reporting mechanism.>> Addi-
tionally, the retroactive reporting
numbers for the first calendar quarter
and all “no beneficiary march” results
will count towards the first year total >
However, if the entity does not have an
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expectation of reporting more than 500
claims per year, the DDE option allows
the RRE to bypass the testing process
required for larger reporters. Further,
there is no assigned submission win-
dow and claim information can be
entered one report at a time instead of
filing a Claim Input File with all claims
for that respective timeframe.>* This
option only requires that all TPOC
information and/or ORM assumption or
termination be reported within 45 days
after the obligation is established or ter-
minated.>>

Conclusion

By investing themselves into the
reporting and payment obligations of
their clients, attorneys will have taken
precautions to adequately protect them-
selves against personal reimbursement
to CMS. By ensuring that timely report-
ing has been reported following a
settlement, award, judgment, or other
payment, the attorney can ensure under-
standing of what Medicare will require
in the way of reimbursement. By under-
standing their own reporting entity
status, health care providers may pre-
vent repercussions from failing to report
routine behavior occurring in the course
of risk management. In these instances a
measure of precaution may save face
and financial losses.
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Care Costs?

Do Appellate Court
Decisions Affect Health

By Gerald R. Toner and
Brent T. Asseff

hile the General Assembly is
W the acknowledged source of

most governmental health ini-
tiatives, the pronouncements of
Kentucky’s appellate courts [hereinafter
“the courts”] have a definite impact on
medicine and its practice. Whether the
court’s decision is to alter common law
or resist its alteration, expand causes of
action or restrict them, lengthen the
span of a case’s life or shorten it, the
consequences of appellate decisions
have a ripple effect upon physicians,
hospitals, nursing homes, drug and
product manufacturers, malpractice
insurers and — of course — patients. Pre-
cise calculation of this ripple effect is
impossible. Certainly it is beyond the
resources and expertise of these authors
to set forth empirical data. The best we
can offer are observations, based upon a
review of cases from the past five years,
on predictable consequences as devoid
as possible of an advocate’s bias.

I. Loss of Chance Doctrine

One recent, obvious example is Kem-
per v. Gordon, 272 S.W.3d 146 (Ky.
2008), in which the Supreme Court
declined to follow the Court of Appeals
in adopting a “loss of chance” approach
to certain cases. The “loss of chance”
doctrine allows plaintiffs to recover
damages even when their probability of
achieving a favorable medical outcome
was less than 50% before the defendant
allegedly rendered negligent treatment.
The Supreme Court rejected an expan-

sion of tort parameters from current case
law (wherein it must be proven “within a
reasonable medical probability” that
medical negligence has caused injury) to
those cases where there simply exists a
“loss of chance.” Writing for the major-
ity, Justice Cunningham wrote:

.. .even as we write this opinion,
our society is wallowing near the
water line with the burdensome and
astronomical economic costs of uni-
versal health care and medical
services. Rising malpractice insur-
ance premiums for physicians are
undoubtedly a part of that financial
burden . . ..

We are troubled by the potential
financial burden that might be spread
upon the shoulders of millions of
people if we adopt this new concept
of lost or diminished chance of
recovery . . ..A whole new and
expensive industry of experts could
conceivably be marched through our
courts, providing evidence for juries
that an MRI misread on Monday, but
accurately discerned on Friday, per-
haps gives rise to an infinitesimal
loss of chance to recover. Yet, under
this doctrine, even a small percentage
of the value of a human life could
generate substantial recovery and
place burdensome costs on health
care providers. This additional finan-
cial load would be passed along to
every man, woman, and child in this
Commonwealth. (p.9-10)

While this was a “public policy”
response to statements made by the

HEALTH CARE

Court of Appeals, which had recognized
a need for “lost or diminished chance of
recovery,” some of Justice Cunning-
ham’s colleagues took issue with his
comments.

Though Justice Cunningham was
joined in his opinion by Justice Scott
and Special Justice James D. Harris, Jr.,
two other members of the majority,! in a
separate, concurring opinion stated:

Though artfully written, I believe
the majority has strayed from its role
with speculation about economic,
technological, and social circum-
stances. Moreover, I believe the
majority has too greatly circum-
scribed the role of this Court in the
development of tort law. I reject the
view in Smith v. Parrott that changes
in tort law are exclusively for the
legislature.

Without comment further on the crux
of the Court’s disagreement, it is proba-
bly fair to state that the entire Supreme
Court, including the dissent, implicitly
recognizes that its pronouncements do
affect health care and the delivery of
medical services. When those pro-
nouncements arguably expand the rights
and monetary recovery of patients or
their families (as in the case of Giuliani
v. Guiler, 951 S.W.2d 318 (Ky. 1997),
discussed below), the effect is fairly
obvious. Collateral parties previously
unable to recover monetary damages are
thereafter able to bring a claim. More
subtle, however, are the costs, expenses,
and general effect that appellate court
opinions have on the delivery of health
care in general, spread across the entire
population of the Commonwealth.

Il. EMTALA Claims

Just as the Supreme Court rejected
“loss of chance” in Kemper, it declined
expansion of recovery pursuant to
claims brought under the Emergency
Medical Treatment and Active Labor
Act (“EMTALA”),42 US.C. §
1395dd. EMTALA is sometimes
referred to as an “anti-dumping” statute
because its intent is to prevent hospitals
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from refusing treatment to, or referring
to other hospitals, patients who lack
insurance or cannot pay for their treat-
ment. EMTALA contains three main
provisions:

1) A screening requirement to
ensure that hospitals “determine
whether or not an emergency medical
condition . . . exists.” § 1395dd(a);

2) A stabilization or transfer
requirement to ensure that hospitals
provide treatment within their capa-
bilities to patients with emergency
medical conditions, or to transfer
patients to appropriate facilities
when the hospital is incapable of
rendering necessary treatment.
§1395dd(b); and

3) A creation of a private cause of
action directly against hospitals for
violation of the duties created by the
statute. § 1395dd(d)(2).

If a hospital screens a patient and
determines that he or she does not have

an emergency medical condition,
EMTALA does not apply.

The Supreme Court recently
addressed EMTALA claims in Martin v.
Ohio County Hospital Corp., 295
S.W.3d 104 (Ky. 2009). A patient was
injured in an automobile accident and
taken to the hospital with indications of
blunt abdominal trauma. The hospital
screened the patient and determined that
she had an emergency medical condi-
tion. Hospital nurses and the attending
physician rendered treatment to the
patient for over four hours before trans-
ferring her to another hospital. The
patient died en route to the hospital.

The plaintiff brought an EMTALA
claim against the hospital based on the
hospital personnel’s alleged negligence
in treating the patient. In essence, the
plaintiff alleged that the hospital failed
to satisfy the stabilization or transfer
requirement. The plaintiff also brought a
negligence claim against the physician,
which the physician settled prior to trial.
The jury rendered a verdict against the
hospital on the EMTALA claim. The

hospital appealed and argued
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example, coincidentally enough,
is Martin.

In Martin, the Court for the
first time recognized a spouse’s
right, in wrongful death cases,
to recover damages for post-
death loss of consortium. Prior
to Martin, a wrongful death

plaintiff could only recover consortium
damages for the period of time between
his or her spouse’s injury and death. In

cases of instantaneous death, a plaintiff
could recover nothing for spousal con-

sortium.

The genesis for Martin is Guiler,
supra. Prior to the Court’s decision in
Guiler, a parent could recover for the lost
consortium of a deceased child under
Kentucky Revised Statutes §411.135, but
a child could not recover for the lost con-
sortium of a deceased parent. The Court
in Guiler found that “[t]he claim of loss
of parental consortium is a reciprocal of
the claim of the parents for loss of a
child’s consortium.” Moreover, the Court
determined that it ran counter to public
policy to recognize a parent’s right of
recovery without granting the same right
to children.

Kentucky Revised Statutes § 411.145,
which allows damages whenever a
spouse is wrongfully incapacitated by a
third party to the extent that the marital
relationship has been harmed, is silent
as to whether damages terminate or
continue at death. Although Kentucky
courts had previously interpreted the
statute to terminate damages at death,
the Court in Martin determined that
“[i]t defies common sense to put a
value on such losses while a spouse is
lying incapacitated, but to say the loss
is worthless after death.”

Moreover, the Court relied upon the
compensatory nature of KRS § 411.145
in deciding to extend damages beyond
death.

[S]ince the statute is intended to
be compensatory, full compensation
cannot be had if the damages claimed
are required to terminate at death.
Indeed, in many cases death is so
sudden or follows so quickly after
the injury that to cut loss of consor-
tium damages off at death is to
essentially deny the cause of action
to the spouse altogether.

As such, if a lesson is to be learned
from the Court’s recent decisions, it’s
that the Court is concerned about the
societal effects of increasing the fre-
quency and duration of lawsuits. On



the flip side, the Court is equally con-
cerned with allowing maximum
recovery to those with viable causes of
action. Whereas one approach cuts
down on the expense of litigation for
the legal system as a whole, the other
approach potentially increases the
expense for those found liable under
the system.

IV. Restoring Jury Review

There are times when the Court’s rul-
ing has a broad effect on health care
costs and delivery of patient care and
compensation absent a dramatic expan-
sion or maintenance of rights per se.
The mere clarification of lines of
responsibility can have a major impact
on health care and its costs, especially
when the factual setting is repeated time
and again. Thus, the Supreme Court’s
decision to revisit physician and hospi-
tal liability in the instance of a retained
object should impact countless cases
throughout the Commonwealth for years
to come. Nazar v. Branham, 291 S.W.3d
599 (Ky. 2009).

In Branham, the Supreme Court
overruled Laws v. Harter, 534 S.W.2d
449 (Ky. 1975), and its imposition of
strict liability or negligence per se, upon
a surgeon whose patient is found to
have a retained object such as a sponge,
pad, needle or other “sharp” utilized
during surgery. In essence, the Supreme
Court recognized the principle of res
ipsa loquitur as a rule of evidence
requiring both physician and hospital to
prove why they should not be held
responsible for the retained object. The
Court’s decision was in line with an ear-
lier Court of Appeals’ opinion,
Chalothorn v. Meade, 15 S.W.3d 391
(Ky. App. 1999), which seemed consis-
tent with opinions issued prior to Laws
recognizing that the “retained object”
case assured recovery against one entity
or the other, but did not mandate strict
liability upon either.

How then does this decision impact
overall health care and its cost to
patients? At first blush, it would seem to
have the deleterious effect of requiring
an innocent, clearly “wronged” patient
sitting by the sidelines while physician
and hospital wage an expensive and
time consuming finger-pointing battle.

The reality should be far different.

While Branham did not absolve the
physician from responsibility for count-
ing surgical sharps, it removed the
possibility of absolute liability. Thus,
hospital “in-house” counsel and risk
managers will often be presented with a
fairly straightforward scenario where (1)
object counts were required by hospital
Policy and Procedures, and (2) an object
was presumably left somewhere in the
body. While “gray” areas are bound to
arise, such as an object’s non-inclusion
in a “counts policy” (arguably the situa-
tion in Branham) or an emergency
surgery precluding an object’s count, the
“garden variety” situation will merely
require proof of the retained object and
damages.

The physician, his or her malpractice
carrier, and the participation of defense
counsel and experts should be all but
eliminated, thus saving considerable
expense. Frankly, if plaintiffs’ counsel
remain reasonable in their assessment
of their client’s damages, hospital coun-
sel may also avoid the expense of

experts and outside counsel. Certainly,
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