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In August 2008, the Kentucky Bar
Association (KBA) Board of

Governors became aware that
President Barbara Bonar had removed
several volunteers on the Ethics
Committee from their positions before
the expiration of their appointed
terms. Although KBA staff had pro-
vided KBA President Barbara Bonar
with information regarding the correct
expiration dates of the affected mem-
bers’ current terms, she chose to
inform these volunteers that their
respective terms on the Ethics
Committee had expired on June 30,
2008, and thanked them for their ser-
vice to the KBA. Several of the vol-
unteers complained or raised concerns

about their removal to the KBA. Ms.
Bonar offered to reinstate all of the
Ethics Committee members she had
attempted to remove. Most of these
individuals have returned to their vol-
unteer duties.

The Board of Governors initiated
an inquiry into Ms. Bonar’s removal
of these Ethics Committee members.
That inquiry was justified under the
circumstances and was pursued by the
Board of Governors in good faith.

At a specially called meeting of the
Board of Governors on December 13,
2008, the Board found that Ms.
Bonar’s removal of the individuals
was inappropriate. The Board also
found that Ms. Bonar had not been

forthcoming in her explanation of the
reasons for her removal of these com-
mittee members. Ms. Bonar disputes
the findings of the Board.

Ms. Bonar and the Board of
Governors have agreed to resolve this
inquiry. Ms. Bonar has agreed to
accept several limitations on her
authority as KBA President, including
an agreement to seek consent and
approval from the KBA Board of
Governors or Executive Committee for
any further appointments or removals
of any committee members or chairs
and continued non-participation in dis-
ciplinary matters pending before the
KBA. This concludes the Board of
Governors inquiry.

Kentucky Bar Association Board of Governors
announces conclusion of its inquiry into the

removal of members from the Ethics Committee
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As provided by SCR 3.130(6.1), the following lawyers reported fifty (50) hours of donated legal services on their 2008 KBA Annual
Dues Statement.
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NOTICE OF PROPOSED REVISION TO LR 3.1, 5.4, 5.5, 7.1, and 83.6,
PLUS NOTICE OF LCrR 49.3, 49.4, 18.1, 12.1 and 57.6

OF THE JOINT LOCAL RULES
OF THE FEDERAL DISTRICT COURTS IN KENTUCKY

NOTICE is hereby given that the Joint Local Rules Commission has forwarded to the Judges of the United States District Courts for
the Eastern and Western Districts of Kentucky a revised LR 3.1, 5.4, 5.5, 7.1, and 83.6 of the Joint Local Rules of Civil Practice and
a revised LCrR 49.3, 49.4, 18.1, 12.1 and 57.6 of the Local Rules of Criminal Practice for the federal courts in Kentucky.  The Judges
of the United States District Courts in Kentucky will be considering the following proposed Joint General Order for adoption after
publication of this Notice in the Kentucky Bench & Bar. On or before March 15, 2009, the bar and public are invited to submit com-
ments and/or suggestions, in writing, with respect to the proposed revision of the Joint Local Rules to either of the United States Dis-
trict Court Clerk’s Offices or to Douglas L. McSwain, Chair of the Joint Local Rules Commission, at the law firm of Sturgill, Turn-
er, Barker & Moloney, PLLC, 333 West Vine Street, Suite 1400, Lexington, KY 40507.  

IN THE UNITED STATES DISTRICT COURT
FOR THE

EASTERN AND WESTERN DISTRICTS OF KENTUCKY
JOINT GENERAL ORDER NO. ______ - E.D. Ky.
JOINT GENERAL ORDER NO. ______ - W.D. Ky.

* * * * *
Pursuant to LR 83.14 of the Joint Local Rules of the Eastern and Western Districts of Kentucky, and pursuant to the authori-

ty granted by Rule 83, F.R.Civ.P., and upon recommendation of the Joint Local Rules Commission, the Judges of the Eastern and West-
ern Districts hereby ORDER that the following amendments be made to the Joint Local Rule: 
(changes are noted in bold and underline)

1. In LR 5.4, the word “may” changes to “shall” to read as follows:

Documents shall be filed, signed and verified by electronic means to the extent and in the manner authorized by Gen-
eral Order 05-03 of the Court. A document filed by electronic means in compliance with this Local Rule constitutes
a written document for the purposes of applying these Local Rules and the Federal Rules of Civil Procedure. The Gen-
eral Orders of the Court referenced herein may be obtained from the Clerk’s office on the following websites:

WDKY - http://www.kywd.uscourts.gov/;
EDKY - http://www.kyed.uscourts.gov/;

2. In LR 5.5, the word “may” changes to “shall” to read as follows:

Documents shall be served through the court’s transmission facilities by electronic means to the extent and in the
manner authorized by General Order 05-03 of the Court. Transmission of the Notice of Electronic Filing (NEF) con-
stitutes service of the filed document upon each party in the case who is registered as an electronic case filing user
with the Clerk. Any other party or parties shall be served documents according to these Local Rules and the Federal
Rules of Civil Procedure.

3. In LCrR 49.3, the word “may” changes to “shall” to read as follows:

Documents shall be filed, signed and verified by electronic means to the extent and in the manner authorized by Gen-
eral Order 05-03 of the Court. A document filed by electronic means in compliance with this Local Rule constitutes
a written document for the purposes of applying these Local Rules and the Federal Rules of Criminal Procedure. The
General Orders of the Court referenced herein may be obtained from the Clerk’s office on the following websites:

WDKY - http://www.kywd.uscourts.gov/;
EDKY - http://www.kyed.uscourts.gov/;

4. In LCrR 49.4, the word “may” changes to “shall” to read as follows:

Documents shall be served through the court’s transmission facilities by electronic means to the extent and in the
manner authorized by General Order 05-03 of the Court. Transmission of the Notice of Electronic Filing (NEF) con-
stitutes service of the filed document upon each party in the case who is registered as an electronic case filing user
with the Clerk. Any other party or parties shall be served documents according to these Local Rules and the Federal
Rules of Criminal Procedure.
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5. In LR 3.1, Jury Divisions is changed to read as follows:

(a) United States District Court for the Eastern District of Kentucky. The United States District Court for
the Eastern District of Kentucky is divided into the following jury divisions with juries drawn from the
counties within each docket:
(1) Northern. The Northern Division is divided into two dockets:

(A) Ashland. The following counties are in the Ashland Docket: Boyd, Carter, Elliott,
Greenup, Lawrence, Lewis, Morgan, and Rowan.

(B) Covington. The following counties are in the Covington Docket: Boone, Bracken, Camp-
bell, Gallatin, Grant, Kenton, Mason, Pendleton, and Robertson.

(2) Central. The Central Division is divided into two dockets:
(A) Frankfort. The following counties are in the Frankfort Docket: Anderson, Carroll,

Franklin, Henry, Owen, Shelby and Trimble.
(B) Lexington. The following counties are in the Lexington Docket: Bath, Bourbon, Boyle,

Breathitt, Clark, Estill, Fayette, Fleming, Garrard, Harrison, Jessamine, Lee, Lincoln,
Madison, Menifee, Mercer, Montgomery, Nicholas, Powell, Scott, Wolfe, and Woodford.

(3) Southern. The Southern Division is divided into two dockets: 
(A) London. The following counties are in the London Docket: Bell, Clay, Harlan, Jackson,

Knox, Laurel, Leslie, McCreary, Owsley, Perry, Pulaski, Rockcastle, Wayne, and Whitley.
(B) Pikeville. The following counties are in the Pikeville Docket: Floyd, Johnson, Knott,

Letcher, Magoffin, Martin, and Pike.

6. In LCrR 18.1, Jury Divisions is changed to read as follows:

(b) United States District Court for the Eastern District of Kentucky. The United States District Court for
the Eastern District of Kentucky is divided into the following jury divisions with juries drawn from the
counties within each docket:
(1) Northern. The Northern Division is divided into two dockets:

(A) Ashland. The following counties are in the Ashland Docket: Boyd, Carter, Elliott,
Greenup, Lawrence, Lewis, Morgan, and Rowan.

(B) Covington. The following counties are in the Covington Docket: Boone, Bracken, Camp-
bell, Gallatin, Grant, Kenton, Mason, Pendleton, and Robertson.

(2) Central. The Central Division is divided into two dockets:
(A) Frankfort. The following counties are in the Frankfort Docket: Anderson, Carroll,

Franklin, Henry, Owen, Shelby and Trimble.
(B) Lexington. The following counties are in the Lexington Docket: Bath, Bourbon, Boyle,

Breathitt, Clark, Estill, Fayette, Fleming, Garrard, Harrison, Jessamine, Lee, Lincoln,
Madison, Menifee, Mercer, Montgomery, Nicholas, Powell, Scott, Wolfe, and Woodford.

(3) Southern. The Southern Division is divided into two dockets: 
(A) London. The following counties are in the London Docket: Bell, Clay, Harlan, Jackson,

Knox, Laurel, Leslie, McCreary, Owsley, Perry, Pulaski, Rockcastle, Wayne, and Whitley.
(B) Pikeville. The following counties are in the Pikeville Docket: Floyd, Johnson, Knott,

Letcher, Magoffin, Martin, and Pike.

7. In LR 7.1, subsection (c) is changed to read as follows: 

(c) Time for Filing Memoranda in Response and Reply. A party opposing a motion must file a response
memorandum within fifteen (15) days of service of the motion. Failure to timely respond to a motion may
be grounds for granting the motion.Aparty may file a reply memorandum within eleven (11) days of serv-
ice of the response. When you request an extension of time to file a memorandum, please do so by agreed
order or state whether other parties consent.

8. In LCrR 12.1, subsection (d) is changed to read as follows:

(d) Time for Filing Memoranda in Response and ReplyAparty opposing a motion must file a response mem-
orandum within eleven (11) days of service of the motion. Failure to timely respond to a motion may be
grounds for granting the motion. A party may file a reply memorandum within eleven (11) days of serv-
ice of the response.
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9. In LR 83.6, the word “Substitution” is inserted and a new subsection (c) is added to read as follows:

SUBSTITUTION OR WITHDRAWALOFATTORNEY OF RECORD

Unless a compelling reason exists, an attorney of record is not permitted to withdraw within twenty-one (21)
days of trial or a hearing on any motion for judgment or dismissal. At any other time, an attorney of record may with-
draw from a case only under the following circumstances:

a) The attorney files a motion, his or her client consents in writing, and another attorney enters his or her
appearance; or 

b) The attorney files a motion, certifies the motion was served on the client, makes a showing of good cause,
and the Court consents to the withdrawal on whatever terms the Court chooses to impose.

c) In cases where an attorney seeks to be substituted for another as attorney of record, and both attorneys are
within the same partnership or other legal professional association, a notice of substitution must be
filed signed by the withdrawing attorney and the substitute attorney with an affirmative representa-
tion stating that the substitution is made with the client’s consent; the notice may, but need not be,
signed by the client.”

10. In LCrR 57.6, the word “Substitution” is inserted and a new subsection (c) is added to read as follows:

SUBSTITUTION OR WITHDRAWALOFATTORNEY OF RECORD

Unless a compelling reason exists, an attorney of record is not permitted to withdraw within twenty-one (21)
days of trial or a hearing on any motion for judgment or dismissal. At any other time, an attorney of record may with-
draw from a case only under the following circumstances:

a) The attorney files a motion, his or her client consents in writing, and another attorney enters his or her
appearance; or 

b) The attorney files a motion, certifies the motion was served on the client, makes a showing of good cause,
and the Court consents to the withdrawal on whatever terms the Court chooses to impose.

c) In cases where an attorney seeks to be substituted for another as attorney of record, and both attorneys are
within the same partnership or other legal professional association, a notice of substitution must be
filed signed by the withdrawing attorney and the substitute attorney with an affirmative representa-
tion stating that the substitution is made with the client’s consent; the notice may, but need not be,
signed by the client.”

The changes reflected in this Joint General Order shall be incorporated into the Courts’ Joint Local Rules published on the
Courts’ respective websites. Copies of this Order shall be made available to the various publishing companies that publish the Joint
Local Rules of the Eastern and Western Districts of Kentucky and to the public upon request. The changes noted in this Order shall take
effect upon entry of this Order.

IT IS SO ORDERED:
Hon. Jennifer B. Coffman, Chief Judge Hon. Thomas B. Russell, Chief Judge
U.S. District Court U.S. District Court
Eastern District of Kentucky Western District of Kentucky

Hon. Karen K. Caldwell, Judge Hon. John G. Heyburn, II, Judge

Hon. Danny C. Reeves, Judge Hon. Charles R. Simpson, III, Judge

Hon. David L. Bunning, Judge Hon. Joseph H. McKinley, Jr., Judge

Hon. Gregory F. Van Tatenhove, Judge

Hon. Amul R. Thapar, Judge 
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I have the pleasure of writing to you 
as the Chair of the Young Lawyers

Section’s first Diversity Committee.
Diversity in the legal profession has
been receiving the attention of national
and state bar associations for some time
now and its importance cannot be over-
stated. From the corporate executive to
the criminal defendant, clients desire
attorneys that can relate to them and the
people they serve. Diversity promotes
creativity, innovation and unique prob-
lem solving, and it makes the
profession, and individual work places,
more attractive. Furthermore, corporate
clients are demanding it and have made
it clear that there will be financial con-
sequences to law firms who do not
embrace it.1 The Young Lawyers Sec-
tion is committed to the task of
changing the face of the Bar in Ken-
tucky and the Diversity Committee is
charged with helping the Section
achieve that goal.

One of the major issues on the diver-
sity front is that while the number of
women and minorities entering the prac-
tice of law has increased significantly
over the past several years, the number
of those individuals who go on to be
partners in law firms and leaders in bar
associations and similar professional
organizations is still abysmally low.2

Believing that effective mentoring is
key to addressing this problem, one of
the exciting projects on which the Com-
mittee is currently working is a
comprehensive mentoring program to
supplement the Kentucky Legal Educa-
tion Opportunity (KLEO) program. 

Every year, KLEO offers up to 15
minority, low income or educationally
disadvantaged Kentuckians a $5,000
grant to be used at one of Kentucky’s

state-supported law schools for each
year of law school that they are eligible
to participate in the program. Currently,
KLEO fellows are matched up with
mentors, but the mentors are almost all
based in Lexington and there is no for-
mal program for the mentors and
mentees to follow. The Diversity Com-
mittee hopes to design a tangible and
effective mentoring program that will
increase the chances of each student’s
success both during school and in the
work force by supporting them in areas
such as study habits, writing skills, job
search efforts, marketing and practical
legal skills.

In addition to the mentoring pro-
gram, the Committee has plans for a
number of other initiatives, including
reaching out to secondary schools and
colleges to educate students about their
options for a legal career, finding ways
to recognize individuals and organiza-
tions that promote diversity in the legal
profession, and developing resources
such as model diversity plans, alterna-
tive work schedules and recruiting
initiatives for KBA members to use in
their diversity efforts. 

I personally consider my work on the
Diversity Committee the most important
contribution I am making to the legal
profession right now. If you would like
to join our efforts, we welcome new
members to the Committee. Please feel
free to contact me at srenner@stites.com
to express your interest in joining the
Committee or to share your ideas about
changing the face of the Bar in
Kentucky.

ENDNOTES
1. See A Call to Action: Diversity in the

Legal Profession, available at
http://www.clocalltoaction.com.

2. See The National Association of
Women Lawyers and the NAWL
Foundation, Report of the Third
Annual Survey on Retention and Pro-
motion of Women in Law Firms,
November 2008, available at
http://amlawdaily.typepad.com/NAW
LSurvey.pdf; see also The Greenling
Institute’s Second Annual Report on
Diversity in the Legal Profession,
July 2008, available at
http://www.abanet.org/diversity/
Docs/Greenlining_report08.pdf.

By Stephanie Renner

C. CLEVELAND GAMBILL
Retired United States Magistrate Judge

M E D I A T I O N  S E R V I C E S
Statewide

Louisville • 502.931.7103
Lexington • 859.317.0303
gambillmediation@aol.com
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By David E. Davidson

G
OVERNMENT AND THE
“Church”1 can come into
conflict in a variety of ways.
Conflict often arises in the

context of litigation or criminal prose-
cutions, when testimony is sought
regarding confidential information orig-
inally communicated for religious
reasons to clergy or religious coun-
selors during a religious event or rite.
In these situations, the free exercise of
religion and the need to gather trial evi-
dence can be at odds. Society has
recognized the problem and developed
an evidentiary religious privilege2 to
provide a system to fairly protect the
interests of all parties. 

The issue of the religious privilege
arises most often in situations where a
criminal confession has been made or
where private information is shared with
a clergy. It is important for clergy to
know that the scope of the privilege is
limited and effective training for clergy
is essential to avoiding unintended con-
sequences. Improper disclosures by
clergy may expose the Church and the
clergy to civil suit, disrupt confidence in
the Church, and have other unintended
repercussions.

THE CHURCH’S TRADITION 
OF CONFIDENTIALITY

Religious explication is not the pur-
pose of this article, but many faith
traditions consider their first priority to
be the salvation of souls. The Christian
Church has traditionally considered con-
fession of sin a critical and fundamental
part of a person’s salvation. Protestants
and Roman Catholics alike consider

confession crucial to their mission but
approach that goal differently. For
Roman Catholics, confession is made
with the aid of a priest as an intermedi-
ary. For many Protestants, a priest is not
essential. Confession is also an element
of other diverse religious faiths. Yom
Kippur is the Jewish Day of Atonement
where the focus is on confession of sin.
Even outside of confession there can be
sensitive and religiously motivated com-
munications that are intended to further
spiritual guidance. While the concept of
sin and atonement are different in the
Islamic tradition, which also has a dif-
ferent understanding of its clergy’s role,
the evidentiary religious privilege will
nonetheless provide protections. In fact,
the privilege protects all confidential
communications between an individual
and a clergyperson when made in pur-
suit of spiritual guidance.3

The Church has traditionally kept the
confidences of its members and it has
done so to encourage candid and honest
confessions. For Roman Catholics, the
sacrament of penance is something only
possible between a priest and the peni-
tent. The Roman Catholic catechism
specifies that, 

For Episcopalians, the confidence is
similar, “The secrecy of a confession is
morally absolute for the confessor, and
must under no circumstances be bro-
ken.”5 Different traditions view the
process and its importance differently,
but all tend to share the common aim of
making the shared confidences confi-
dential. Although United Methodists do
not view confession as a sacrament,
they also instruct that, “Ministers . . .
are charged to maintain all confidences
inviolate, including confessional confi-
dences.”6

THE RELIGIOUS PRIVILEGE 
AND THE DEVELOPING BOUNDARY

Over time the law has responded to

the Church’s concerns and the result is
that Rule 505 of the Kentucky Rules of
Evidence creates a specific “religious
privilege.” This rule replaced an older
statute, repealed in 1992, that had cre-
ated a “minister-penitent” privilege.
The earlier statute had history dating all
the way back to 1898, just seven years
after the adoption of the present Ken-
tucky Constitution in 1891. In its
modern form, the Kentucky Rules of
Evidence create similar privileges such
as attorney-client, husband-wife,
counselor-client, and psychotherapist-
patient. Commensurate with each
privilege is a traditional and independ-
ent duty to keep the information
confidential. 

Each of the evidentiary privileges
exists to advance the public policy of
encouraging the free flow of informa-
tion in specific kinds of relationships
that society considers worthy of protec-
tion.7 The religious privilege codified in
KRE 505 recognizes the need to dis-
close to a spiritual counselor in
confidence in order to receive spiritual
guidance.8 The gist of the rule is in
KRE 505 (b):

The privilege belongs not to the cler-
gyperson, but to the person who makes
the statement to a clergyperson. There-
fore, the person communicating the
information is the one with the right to
refuse to disclose what was said and to
prevent the clergyperson from disclos-
ing what was said. 

THE ELEMENTS OF THE 
RELIGIOUS PRIVILEGE

The case law is littered with situa-
tions where a person mistakenly thinks
that any statement made to a clergyper-
son is protected by the privilege. The
reality is that the privilege is much nar-
rower.9 KRE 505 (a)(2) defines
communication as follows:

A person has a privilege to
refuse to disclose and to pre-
vent another from disclosing a
confidential communication
between the person and a cler-
gyman in his professional
character as spiritual adviser.

This secret, which admits of no
exceptions, is called the
“sacramental seal,” because
what the penitent has made
known to the priest remains
“sealed” by the sacrament.4
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The statement must be in confidence
and must have been meant to be in con-
fidence. A casual comment in a church
hallway or at a party is unlikely to be a
protected communication. The prover-
bial statement in a confession booth to a
parish priest in a local parish church is
undoubtedly exactly the kind of com-
munication that is intended to be
protected. Yet, different denominations
and faiths have different processes for
confession and different training for
their clergy which leads to a wide varia-
tion of fact patterns where the privilege
may apply. The successful application
of the Religious Privilege requires not
just looking at the identities of the per-
sons involved, but also examining the
context and circumstances under which
the communication is made.

A protected communication must
have been made to a “legitimate” cler-
gyperson, not someone who got a
diploma off the internet or a non-
ordained lay person who is not
responsible for the spiritual life of the
Church and its members.10 The purpose 

of the relevant conversation is crucial to
determining if a privilege exists. The
privilege inquiry does not stop once it is
discovered a clergyperson has
participated. For a communication to be
covered by the religious privilege, it

must be communicated to a clergyperson
who is clearly acting as a spiritual advi-
sor when the communication is made.11

It must also be clear that it was intended
that the information be held in confi-
dence and not disclosed to any other.12

In Sanborn v. Commonwealth,13 the
Kentucky Supreme Court considered a
death penalty case where a minister was
asked by the defense team to testify
about the theological perspective of the
death penalty. In that context, the minis-
ter spoke to Sanborn who told the
minister that the victim was alive when
he raped her. The minister was subse-
quently compelled to reveal Sanborn’s
statements as the religious privilege did
not apply because the communication
was not made to the minister “as a spiri-
tual advisor.”14 The Court distinguished
these facts because the minister was
hired to be an expert for the defense and
not to provide spiritual advice.

In another case, Commonwealth v.
Buford,15 the Supreme Court of Kentucky
was presented with facts where a minister
was a friend of the defendant, but serving

From these cases, it can be
seen that the courts will
narrowly construe the

“religious privilege” and that
the conversation must be for
purposes of seeking spiritual

guidance. For some faith
traditions that is easy to
establish, but for others 
it can be more difficult.

A communication is “confiden-
tial” if made privately and not
intended for further disclosure
except to other persons present
in furtherance of the purpose
of the communication. 
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at another church, and confronted the
defendant about allegations of sexual
abuse. In this case, Buford did not talk to
the minister, but his refusal to talk to his
minister friend was later used as evidence
at trial. The Court determined that this
evidence was admissible at trial because
Buford was confronted by “a friend and
colleague” over the allegations of sexual
abuse and his refusal to talk to the minis-
ter did not invoke the privilege.16 Buford
sought no guidance and the mere fact that
the friend was a minister gave no protec-
tion in and of itself.

Similarly, in a case under the old
statutory privilege, Wainscott v. Com-
monwealth,17 the defendant knew the
minister and spoke to him as a friend but
not for spiritual guidance. Wainscott told
the minister where the murder weapon
was and authorized the minister to show
the police where to find it. When the
privilege was raised it was held that his
statements were not considered privi-
leged because it was not Wainscott’s
intention to seek spiritual guidance.18

From these cases, it can be seen that
the courts will narrowly construe the
“religious privilege” and that the con-
versation must be for purposes of
seeking spiritual guidance. For some
faith traditions that is easy to establish,
but for others it can be more difficult. If
clergy are not trained to define and dis-
tinguish the circumstances under which
they have conversations with their
parishioners, confusion results and

unexpected outcomes like those in the
cases above can occur. 

INTERPLAY BETWEEN RELIGIOUS 
PRIVILEGE AND MANDATORY
REPORTING OF CHILD SEXUAL ABUSE

Reconciling the religious privilege
with the legal duty to report child sex
abuse is an area fraught with danger.
The danger for clergy comes when they
do not understand the limited nature of
what is protected by the religious privi-
lege. The privilege protects only
confidential communications made in
seeking spiritual guidance. This limited
scope means that observations that are
made are not protected19 and that casual
conversations in the presence of others
occurring in the hallway at church or at
a picnic are not covered.20

KRS 620.030 requires that “any per-
son” who knows or has reasonable
cause to believe that child abuse or neg-
lect is occurring must report it. This
article is not intended to fully discuss
that statute, but it is important to note
that there is an exemption from that
reporting requirement only for “attor-
ney-client” and “clergy-penitent”
privilege.21 The statute was first enacted
in 1988 before KRE 505 was adopted,
and used the old statutory language
rather than the KRE 505 language of
“religious privilege.” But, by the
statute’s terms, it is clear that everyone
in the world owes an obligation to
report suspected abuse except for those
two very narrow exceptions.

Any attorney who advises churches
should be working with the clergy on all
sorts of liability issues, but this is an
important and difficult one. Sexual
abuse of all sorts has been a problem for
the Church and churches are subject to
civil suit on a variety of fronts. Clergy
need to be very careful when they have
conversations with parishioners to define
those that are for “spiritual advice” and

those that are not. The training should
also make clear to all clergypersons the
rather limited scope of both the religious
privilege and the exemption under the
abuse statute. The duty exists for clergy
to report child sexual abuse that they
observe or come to know about except
when protected by the narrow exception
of the religious privilege.

CIVIL LIABILITY FOR 
CLERGY DISCLOSURES

“Clergy malpractice” for wrongful
disclosure of confidential information is
an area of law that is in the midst of
expansion and development.22 There are
examples throughout the country that
are leading to suits and development of
the law.

One of the more infamous cases
involving clergy disclosure of confiden-
tial communications involved the former
governor of the State of Mississippi in
Protestant Episcopal Church in the Dio-
cese of Mississippi v. Mabus.23 In that
case Governor Mabus and an Episcopal
priest spoke with Mabus’ wife while sur-
reptitiously recording the conversation.
The priest elicited from the wife an
admission of infidelity and the taped
recording was used in the domestic case
to take custody of the children from the
wife. Mrs. Mabus sued the priest and the
Diocese for clergy malpractice, fraud,
and negligence. Mrs. Mabus argued that
priests should be treated like other pro-
fessionals. The Supreme Court of
Mississippi decided that the cause of
action should go to trial. 

In contrast, the New York Court of
Appeals decided that the Religious Priv-
ilege does not create a cause of action.
In Lightman v. Flaum,24 a wife, who was
in the midst of a divorce, made state-
ments to her rabbi about the religious
education of her children. The rabbi then
disclosed those statements and the wife
sued. The New York Court determined
that the evidentiary rule on religious
privilege did not, itself, create a cause of
action. In that case, the New York Court
of Appeals decided that it was improper
to compare the clergy to other profes-
sions in their duties. It remains to be
seen whether Kentucky Courts will
agree with the New York Court or the
broader ruling of the Mississippi Court. 

“Clergy malpractice” 
for wrongful disclosure 

of confidential information 
is an area of law that is in 

the midst of expansion 
and development.22
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CONCLUSION
The boundaries of the “religious priv-

ilege” are sometimes misunderstood, but
in general only apply to confidential
communications made during the
process of seeking spiritual guidance. It
is a narrow privilege and its full scope
and application continues to evolve both
in the criminal and civil context.
Improper disclosures by a clergyperson
of information that was intended to be
confidential can expose the Church and
the clergyperson to civil suit, disrupt
confidence in the Church, and have
other unintended repercussions. Both
attorneys and clergy should be properly
trained in the scope of the privilege and
exercise practical skills to set the expec-
tations of confidants and recognize and
avoid the potential pitfalls associated
with the religious privilege. 
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By Rena G. Wiseman & 
David T. Royse

T
HE RELIGIOUS LAND USE
and Institutionalized Persons
Act (“RLUIPA”)1 was passed
by the United States Congress

in 2000 in response to the decision of
the U.S. Supreme Court which held the
Religious Freedom Restoration Act
(“RFRA”) to be unconstitutional. The
purpose of RLUIPA is to ensure that
local governments do not discriminate
against religious institutions under the
guise of land use regulations by exclud-
ing or unduly restricting the location or
expansion of churches in a community.
RLUIPA creates a tension between a
community’s legitimate right to regulate
land use and the right of citizens to the
free exercise of their religious faith
unfettered by government interference.
Adding to the complexity of this equa-
tion is the evolution of the modern
church and the variety of services and
activities it offers. Perhaps nowhere is
this tension more acute than when a
local government attempts to regulate
“megachurches” without running afoul
of RLUIPA.

The proliferation of “megachurches”
is such that the term seems to have
achieved a common understanding. The
Hartford Institution for Religious
Research has defined a “megachurch”
as “any Protestant congregation with a
sustained average weekly attendance of
2000 persons or more in its worship
services.”2 While the size of the church
is pertinent, the number of extended
ancillary uses is a key component that
distinguishes megachurches from other
churches that are merely “large.” For
example, Catholic churches in many
instances have large congregations but
are not deemed megachurches because
of the relatively small number of staff
members, and the number, nature and
scope of outreach programs. The Hart-
ford Institute noted that attendance
figures alone do not determine when to
deem a congregation as “mega.” It
stated:

[R]ather it is a host of charac-
teristics that create a distinctive

worship style and congrega-
tional dynamic. Our studies and
readings of worship and the
congregational life of Catholic
Churches has not convinced us
that most very large catholic
churches really function like
the Protestant megachurches.
There are a few that we have
come across that do, but most
don’t have strong charismatic
senior ministers, many associ-
ate pastors, large staff, robust
congregational identity that
empowers 100s to 1000s of
weekly volunteers, an identity
that draws people from a very
large area (sometimes an hour
or more) and across parish
boundaries, a multitude of pro-
grams and ministries organized
and maintained by members,
high levels of commitment and
giving by members, seven-day-
a-week activities at the church,
contemporary worship, state of
the art sound and projection
systems, auxiliary support sys-
tems such as bookstores, coffee
shops, etc. huge campuses of
30-100 acres, and other com-
mon megachurch
characteristics.3

The issue, then, is to what extent
megachurches, as that term has come to
be understood, can be regulated by a
local community through the exercise of
its zoning power. 

RLUIPA4 provides, in pertinent part,
that:

No government shall impose or
implement a land use regulation
in a manner that imposes a sub-
stantial burden on the religious
exercise of a person, including
a religious assembly or institu-
tion, unless the government

demonstrates that the imposi-
tion of the burden on that
person, assembly, or institution
(A) is in furtherance of a com-
pelling governmental interest;
and (B) is the least restrictive
means of furthering that com-
pelling governmental interest.5

Land use regulation includes “any
zoning or landmarking law, or the appli-
cation of such a law, that limits or
restricts a claimant’s use or develop-
ment of land” in which the claimant
religious institution has a present or
future property interest.6

The legislative history of RLUIPA
makes it clear that the law “does not
provide religious institutions with
immunity from land use regulations, nor
does it relieve religious institutions from
applying for variances, special permits
or exceptions, hardship approval, or
other relief provisions in land use regu-
lations, where available without
discrimination or unfair delay.”7 How-
ever, the statute does protect religious
institutions from land use regulations
that impose a “substantial burden” on
“religious exercise.” 

The statute defines religious exercise
as “any exercise of religion, whether or
not compelled by or central to, a system
of religious belief.”8 Houses of worship
have been viewed as religious uses cov-
ered by RLUIPA,9 as have been schools
and other facilities for religious educa-
tion, day cares, and gymnasiums.10 A
faith-based drug and alcohol rehabilita-
tion center has been held to be a
religious exercise under RLUIPA,11 as
has a hospital.12

On the other hand, courts have deter-
mined that uses such as apartments,13

theaters14 and office buildings15 are not
a “religious exercise” under RLUIPA
simply because they are owned and
operated by religious institutions.16

Prior to RLUIPA, the courts used the
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“centrality of belief” standard as a
threshold determination of whether
one’s free exercise was affected.17 The
statutory definition of religious exercise
is broad by design so as to limit a
court’s ability to inquire into whether
the particular land use is “central” to
one’s religious beliefs. The current trend
is that courts consider whether the land
use regulation substantially burdens a
“sincerely held religious belief.”18

It is inevitable that the “sincerity of
belief” standard will be tested in the
context of the ancillary uses that are
associated with megachurches. As a
recent New York Times article docu-
ments, megachurches are proposing a
variety of ancillary uses including a
Sysco warehouse, a sports arena, bas-
ketball schools, credit unions,
residential developments, and shopping
centers.19 As one pastor stated, we do
not “look at this as economics; we look
at it as our mission.”20 In that light,
courts will face difficult questions
applying the “religious exercise” defini-
tion – given the shift from centrality of

belief test – to such uses and determin-
ing whether RLUIPA protects ancillary
uses of churches.

The other component of RLUIPA that
is problematic as applied to
megachurches is the “substantial bur-
den” element. The statute does not
define “substantial burden,” and, there-
fore, courts which have addressed
RLUIPA have developed different tests.
For example, the Seventh Circuit has
held that a “land use regulation that
imposes a substantial burden . . . is one
that necessarily bears direct primary,
fundamental responsibility for rendering
religious exercise – including the use of
real property for the purpose thereof
within the regulated jurisdiction gener-
ally – effectively impractical.”21 The
Ninth Circuit held a substantial burden
must impose a “significantly great
restriction or onus” upon such exer-
cise.22 The Eleventh Circuit stated:

A “substantial burden” must
place more than an inconven-
ience on religious exercise; a
“substantial burden” is akin to

significant pressure which
directly coerces the religious
adherent to conform his or her
behavior accordingly. Thus, a
substantial burden can result
from pressure that tends to force
adherents to forego religious
precepts or from pressure that
mandates religious conduct.23

Thus, the tests for substantial burden
range from a land use regulation which
makes religious exercise “impractical”
to one which forces adherents to “forgo
religious precepts.”

A recent Sixth Circuit case, Living
Water Church of God v. Charter Town-
ship of Meridian,24 addressed the issue
of substantial burden and formulated yet
another test. At issue was the denial of a
special use permit that would have
allowed the church to build a 34,989
square foot church and school facility.
Under the ordinance, any facility over
25,000 square feet required a special
use permit. A separate special use per-
mit was also required for educational or
religious institutions in a residential
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zone.25 The town approved the “non-
residential use of an appropriately-sized
school,” but denied the special use per-
mit for buildings exceeding 25,000
square feet. However, the church was
permitted to build an additional 14,075
square feet which, along with its exist-
ing space, would be within the 25,000
square feet permitted without a special
use permit. The church appealed and the
Sixth Circuit upheld the actions of the
Township. 

The court reviewed the various sub-
stantial burden definitions adopted by
other circuits, noting that in prior
RLUIPA cases it had not expressly
defined “substantial burden.” Instead,
the Sixth Circuit had assessed the
impact of the regulation under the spe-
cific circumstances of each case.26 In
this case, the church had argued that the
denial of the additional square footage
prevented it from fulfilling its min-
istries. The Sixth Circuit declined to
adopt any of the other circuits’ defini-
tions or to set a “bright line test” to
measure substantial burden, instead sug-
gesting a “framework” to apply to the
particular facts:27

“To that end, we find the fol-
lowing consideration helpful:
Though the government action
may make religious exercise
more expensive or difficult,
does the government action
place substantial pressure on a
religious institution to violate its
religious beliefs or effectively
bar a religious institution from
using its property in the exer-
cise of its religion? With that
framework in mind, we now
turn to the facts before us.”28

The court found that the denial of the
additional space did not preclude using
the approved space for a school, from
offering religious programs, from
accepting new members or from build-
ing an additional 14,000 square feet at
the existing location, or from building
additional facilities at another location,
and thus, did not impose a substantial
burden. The church had argued that the
denial forced it to choose between two
or more of its ministries, because it
could not have a gym and classrooms

within the 25,000 square foot limit. In a
comment relevant to the size issue often
presented by megachurches, the court
rejected the church’s position, stating
that “we cannot conclude that RLUIPA
guarantees Living Water the 34,989
square foot facility. ...”29

The church sought a writ of certiorari
which was denied. Consequently, the
U.S. Supreme Court has not reconciled
the various “substantial burden” defini-
tions applied by the circuit courts. 

Other RLUIPA cases have addressed
church expansions with varied results
based on the particular facts: the denial
of a new parking lot was upheld where
the existing parking was adequate for
the size of the congregation;30 the denial
of expansion of a religious school was
upheld where the school had reasonable
alternatives;31 in contrast, the denial of
expansion was found to be a substantial
burden where renting additional facili-
ties for a religious school was cost
prohibitive.32

CONCLUSION
The body of jurisprudence regarding

RLUIPA is still in its infancy. At this
point, it appears that the Sixth Circuit is
not willing to find that a “substantial
burden” is placed on a religious organi-
zation simply because it is not
permitted to build as large a facility as
it desires. Further, the U.S. Supreme
Court declined to hear Living Water,
thereby leaving it to the lower federal
courts and state courts to develop their
own tests. Thus, the determination of
substantial burden will be very fact-
specific, thereby giving little guidance
to zoning authorities or churches.
Moreover, looming questions remain to
be definitively addressed regarding the
“ancillary” uses that may appear very
secular on their face, but that have their
roots in a religious mission.  The ques-
tion of how an activity implicates the
“free exercise” of religion, and whether
the regulation of that activity improp-
erly impedes such exercise, will not be
easily answered as megachurches
expand their activities even more
broadly into historically controversial
zoning areas such as crisis centers,
group homes, and retail food
services.

Attention Legal
Professionals
Lower Your Health 
Care Costs, Not 
Your Expectations. 

Anthem Blue Cross and Blue Shield is the trade name of Anthem Health 
Plans of Kentucky, Inc. Independent licensee of the Blue Cross and Blue 
Shield Association. ®ANTHEM is a registered trademark. The Blue Cross and 
Blue Shield names and symbols are registered marks of the Blue Cross and 
Blue Shield Association.

Affordable Individual
Coverage Ideal For:

Small Businesses

Independent Contractors

COBRA/Alternative

Self-Employed

Louisville: 502-889-2007
Lexington: 859-226-5390
Toll-Free: 866-817-5087
Brian.Nichols@anthem.com

www.briannichols-insurance.com

Call me
today for a
free quote!



18 Bench & Bar  January 2009

ENDNOTES
1. Religious Land Use and Institution-

alized Persons Act of 2000, 42
U.S.C. § 2000cc (2006).

2. http://hirr.hartsem.edu/megachurch/
definition.html.

3. Id.
4. RLUIPA is also designed to protect

incarcerated individuals from dis-
crimination for their exercise of
religion, but that element of the
statute will not be addressed by this
article.

5. 42 U.S.C. § 2000cc(a)(1) (2006).
6. 42 U.S.C. § 2000cc-5(5) (2006).
7. 146 CONG REC S7774-01, S7776

(daily ed. July 27, 2000) (statement
of Sens. Hatch and Kennedy), see
also City of Hope v. Sadsbury
Township Zoning Hearing Board,
890 A.2d 1137, 1149 (Pa. Comm.
Ct. 2006).

8. 42 U.S.C. § 2000cc-5(7)(A) (Supp.
2003).

9. Mintz v. Roman Catholic Bishop of
Springfield, 424 F. Supp.2d 309
(D.Mass. 2006).

10. Living Water Church of God v.
Charter Township of Meridian, 258
Fed.Appx. 729, 2007 WL 4322157
(C.A.6 Mich.); Westchester Day
School v. Vill. of Mamaroneck, 504
F.3d 338 (2nd Cir. 2007).

11. Men of Destiny Ministries, Inc. v.
Osceola County, 2006 U.S. Dist.
LEXIS 80908, 7-6 (M.D. Fla. 

Nov. 6, 2006).
12. Sisters of St. Francis Health Servs.

v. Morgan County, 397 F.Supp.2d
1032 (S.D. Ind. 2005).

13. Greater Bible Way Temple of Jack-
son v. City of Jackson, 733 N.W.2d
734 (Mich. 2007).

14. Scottish Rite Cathedral Ass’n of
Los Angeles v. City of Los Angeles,
156 Cal.App. 4th 108 (Cal.App. 2d
Dist. 2007).

15. Conference Ass’n v. Clark County,
74 P.3d 140 (Wash. Ct. App. 2003).

16. Many RLUIPA cases are heard in
state court in the context of appel-
late review of a local zoning
decision.

17. Lakewood, Ohio Congregation of
Jehovah’s Witnesses, Inc. v. City of
Lakewood, 699 F.2d 303 (6th Cir.
1983).

18. Sara C. Galvan, Beyond Worship:
The Religious Land Use and Insti-
tutionalized Persons Act of 2000
and Religious Institutions’ Auxil-
iary Uses, 24 Yale L. Rev. 205, 223
(2006). (Quoting Shepherd Montes-
sori Ctr. Milan v. Ann Arbor
Charter Twp., 675 N.W.2d 271,
281 (Mich. App. 2003)).

19. Diana B. Henriques and Andrew
W. Lehren, “In God’s Name: Mega
Churches Add Local Economy to
their Mission,” New York Times,
November 23, 2007.

20. Id.

21. Civil Liberties for Urban Believers
v. City of Chicago, 342 F.3d 752,
761 (7th Cir. 2003).

22. San Jose Christian Coll. v. City of
Morgan Hill, 360 F.3d 1024 (9th

Cir. 2004).
23. Midrash Sephardi, Inc. v. Town of

Surfside, 366 F.3d 1214, 1227 (11th

Cir. 2004).
24. Living Water Church of God v.

Charter Township of Meridian, 258
Fed.Appx. 729 (6th Cir. 2007).

25. The church occupied a 10,925
square foot sanctuary with a day
care.

26. 258 Fed.Appx. at 736.
27. Id. at p. 737. 
28. Id.
29. Id. at p. 741.
30. Castle Hills First Baptist Church v.

City of Castle Hills, No. SA-01-
CA-1149-RF, 2004 U.S. Dist.
LEXIS 4669.

31. Westchester Day Sch. v. Vill. of
Mamaroneck, 504 F.3d 338 (2d Cir.
2007).

32. Shepherd Montessori Ctr. Milan v.
Ann Arbor Charter Twp., 739
N.W.2d 664 (Mich. Ct. App. 2007).

Rena Wiseman is a
member in the Lex-
ington office of
Stoll Keenon
Ogden PLLC. She
practices in the
area of zoning law,
land use, and real
estate develop-
ment. Ms. Wiseman
has represented

numerous property owners and develop-
ers before planning commissions, boards
of adjustment, and legislative bodies
throughout Kentucky. 

David Royse is a
member in the Lex-
ington office of
Stoll Keenon
Ogden PLLC. He
has a wide-ranging
litigation practice
including work in
the areas of fiduci-
ary obligations,
probate and estate

law, equine law, defamation and commu-
nications law, personal injury,
professional negligence, and employment
and discrimination law. He also has sub-
stantial experience in eminent domain
litigation as well as zoning, planning and
land use law.

Beginning our 36th year buying, selling and servicing all types of
modern and collectable firearms. We are licensed, bonded and insured.

CChhaarrlleess BB.. LLaayyssoonn TT.. RReeeess DDaayy

Need help with a firearms collection?

““DDeeaalleerrss iinn QQuuaalliittyy
AArrmmss SSiinnccee 11997744””

ANTIQUE & MODERN FIREARMS, INC.
2263 Nicholasville Road • Lexington, KY 40503

859.276-1419
email: sales@am-firearms.com

APPRAISAL • ESTATE LIQUIDATION • CONSIGNMENT

EXPERT TESTIMONY • STORAGE



January 2009 Bench & Bar  19

By Mark A. Wohlander

F
OR YEARS, administrators at
public universities took pride
in proclaiming their individual
institutions as being places

where freedom of speech both flour-
ished and contributed to the free
marketplace of ideas. Today, because of
the diversity of our public universities,
administrators at many of those same
institutions have now found themselves
pressured to adopt policies which pro-
hibit any speech which might be
deemed offensive.

Unfortunately, while many speech
codes and restrictions at public universi-
ties were likely adopted and intended
for a good purpose, an unintended con-
sequence has been to literally confuse
the boundaries of what is and is not
acceptable speech on public university
campuses. Another unfortunate result is
that these policies have also placed
many college administrators in the
unenviable position of being named as
defendants for violating the free speech
rights of the very students they had
intended to protect.

The crossroad where speech codes
and restrictions often clash with free
speech is when the restrictions infringe
on the religious liberty and free associa-
tion rights of university students The
policies most often found to be uncon-
stitutional, especially in cases involving
the religious liberty of university stu-
dents, usually fall within five separate
categories, including 1) university
nondiscrimination statements, 2) univer-
sity policies regarding student speech,
3) university policies regarding the use
of speech zones on campus, 4) univer-

sity policies regarding mandatory diver-
sity training for students, and 5)
university policies restricting the use of
mandatory student fees.

NONDISCRIMINATION STATEMENTS
Standing alone, it would seem that

university nondiscrimination statements
would be exempt from challenge. This
is especially true in view of nondiscrim-
ination statements mandated in the areas
of employment and benefits available at
the public university. However, in many
other areas of university life, nondis-
crimination statements are relied upon
by university administrators to justify
unconstitutional restrictions on the free
speech rights of university students.

At first glance, as written, most
nondiscrimination statements appear rel-
atively harmless. One such example is
the 2005 nondiscrimination policy at the
Southern Illinois University (SIU) and
its school of law which stated the uni-
versity would “provide equal
employment and education opportuni-
ties for all qualified persons without
regard to race, color, religion, sex,
national origin, age, disability, status as
a disabled veteran of the Vietnam era,
sexual orientation, or marital status.”2

As a result of the employment nondis-
crimination policy adopted by the
university, the Board of Trustees estab-
lished a second policy which provided
that “[n]o student constituency body or
recognized student organization shall be
authorized unless it adheres to all appro-
priate federal or state laws concerning
nondiscrimination and equal opportu-
nity.” Relying on SIU’s
nondiscrimination statement, someone
filed a complaint against the Christian

Legal Society (CLS) alleging the mem-
bership and leadership policies of the
society preclude active homosexuals
from becoming voting members or offi-
cers which resulted in a violation of the
nondiscrimination statement and poli-
cies of the university.3

In response to the complaint, the dean
of the law school reviewed CLS’s state-
ment of faith which specifies, among
other things, a belief in the sinfulness of
“all acts of sexual conduct outside of
God’s design for marriage between one
man and one woman, which acts include
fornication, adultery, and homosexual
conduct.” The dean found the statement
of faith to be in violation of SIU’s
nondiscrimination policies. As a result,
the dean revoked CLS’s status as a stu-
dent organization. Revocation of its
status as a student organization resulted
in CLS’s loss of numerous benefits
including “access to the law school List-
Serve (the law school’s database of
e-mail addresses), permission to post
information on law school bulletin
boards, an appearance on lists of official
student organizations in law school pub-
lications and on its website, the ability to
reserve conference rooms and meeting
and storage space, a faculty advisor, and
law school money.”4

In challenging SIU’s revocation of its
status as a student organization, mem-
bers of CLS filed suit and argued,
among other things, that the university’s
nondiscrimination policies violated their
First Amendment right to expressive
association. Although the district court
denied CLS’s motion for a preliminary
injunction, the Court of Appeals
reversed and found that enforcement of
SIU’s nondiscrimination policies which
resulted in the revocation of CLS’s sta-
tus as a student organization “violated
its First Amendment freedoms.”5

An earlier and similar challenge to a
nondiscrimination statement involved
the State College Area School District.6

Although the case involved a school
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district, the Third Circuit Court of
Appeals provided an excellent discussion
on the scope of a student’s right to free-
dom of expression while in school in
light of the Supreme Court’s decision in
Tinker v. Des Moines Independent Com-
munity School District.7 In Tinker, the
Supreme Court held that before the regu-
lation of student speech was permissible
only “when the speech would substan-
tially disrupt or interfere with the work of
the school or the rights of other students.
As subsequent federal cases have made
clear, Tinker requires a specific and sig-
nificant fear of disruption, not just some
remote apprehension of disturbance.”8

In Saxe v. State College Area School
District, the school board implemented
an anti-harassment policy which stated,
“[h]arassment means verbal or physical
conduct based on one’s actual or per-
ceived race, religion, color, national
origin, gender, sexual orientation, dis-
ability, or other personal characteristics,
and which has the purpose or effect of
substantially interfering with a student’s
educational performance or creating an

intimidating, hostile or offensive envi-
ronment.”9 The policy provided that any
“harassment” would be a violation and
could result in punishment “including
but not limited to warning, exclusion,
suspension, expulsion, transfer, termina-
tion, discharge…, training, education, or
counseling.”10

In their complaint challenging the
school district policy, two students
argued that they “openly and sincerely
identify themselves as Christians. They
believe, and their religion teaches, that

homosexuality is a sin. Plaintiffs further
believe that they have a right to speak
out about the sinful nature and harmful
effects of homosexuality. Plaintiffs also
feel compelled by their religion to speak
out on other topics, especially moral
issues.”11 The district court dismissed
the free speech claims of the plaintiffs
and held, “Harassment has never been
considered to be protected activity
under the First Amendment. In fact, the
harassment prohibited under the Policy
already is unlawful. The Policy is a tool
which gives SCASD the ability to take
action itself against harassment which
may subject it to civil liability.”

In reversing the district court, the
Third Circuit explicitly rejected the dis-
trict court’s holding and held that the
policy “appears to cover substantially
more speech than could be prohibited
under Tinker’s substantial disruption
test. Accordingly, we hold that the Pol-
icy is unconstitutionally overbroad.”12

It would appear that for the most
part, unless a university nondiscrimina-
tion policy is narrowly drafted to meet

... if there ever was a bright
line rule regulating free
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campuses, that bright line 
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Tinker’s “substantial disruption” test, the
policy will be subject to court challenge
and will be found to be unconstitutional.

SPEECH ZONES
Many universities began establishing

so-called “free speech zones” in
response to campus protests in the 60’s
and 70’s against the Vietnam War. Since
then, University administrators have
faced the troubling question of how to
find a suitable balance between ensuring
the rights of students to engage in free
speech, yet provide students with a safe
university environment. It has become
even more challenging since the
Supreme Court’s decision in Widmar v.
Vincent,13 which involved a challenge to
the policies of the University of Mis-
souri at Kansas which infringed on the
free exercise of the religious rights of
members of a religious student group. 

From 1973 until 1977, Cornerstone, a
registered religious group at the Univer-
sity of Missouri at Kansas, had received
permission to conduct its meetings in
University facilities. However, in 1997,
the group was informed that it could no
longer meet in University buildings as a
result of an apparently overlooked 1972
policy adopted by the University Board
of Curators which prohibited the use of
University buildings or grounds “for
purposes of religious worship or reli-
gious teaching.”14 As a result of the
prohibition, eleven student members of
Cornerstone filed suit alleging the pol-
icy was discriminatory and violated
their rights to the free exercise of reli-
gion, equal protection, and freedom of
speech under the First and Fourteenth
Amendments to the Constitution of the
United States. 

In Widmar, the Supreme Court
rejected the University’s policy and
stated that while “[t]he University’s insti-
tutional mission, which it describes as
providing a “secular education” to its
students, the policy does not exempt its
actions from constitutional scrutiny. With
respect to persons entitled to be there,
our cases leave no doubt that the First
Amendment rights of speech and associa-
tion extend to the campuses of state
universities.” Although it would appear
that the Supreme Court had established
an unqualified right to free speech on

university campuses, in the same deci-
sion the Court went on to affirm the right
of the University to establish reasonable
time, place and manner regulations. The
Supreme Court specifically affirmed the
validity of cases which “recognize a uni-
versity’s right to exclude even First
Amendment activities that violate rea-
sonable campus rules or substantially
interfere with the opportunity of other
students to obtain an education.”

At first blush, it would appear the
Supreme Court’s decision in Widmar
had provided university administrators
with a bright line rule for them to fol-
low when promulgating rules regarding
free speech zones and the protection of
the religious liberty of university stu-
dents. However, if there ever was a
bright line rule regulating free speech
zones on university campuses, that
bright line has been forever blurred as
university administrators have struggled
to promulgate time, place, and manner
regulations which will pass constitu-
tional scrutiny. 

Traditionally, time, place, and man-
ner regulations which restrict free
speech “on governmental property that
has been traditionally open to the public
for expressive activity or has been
expressly dedicated by the government
to speech activity is subject to strict
scrutiny.”15 As the Supreme Court has
stated, the “campus of the public uni-

versity, at least for its students, pos-
sesses many characteristics of a public
forum.”16 Therefore, when university
administrators attempt to restrict free
speech to so-called free speech zones,
university regulations must be carefully
drafted and will only be upheld if they
“are content neutral, are narrowly tai-
lored to serve a significant government
interest, and leave open ample alterna-
tive channels of communication.”17

In a post Widmar decision,18 a pro-
life student organization at the
University of Houston requested permis-
sion to display their “Justice for All
Exhibit,” an outdoor photographic edu-
cational exhibit which was intended to
“promote ‘justice and the right to life for
the unborn, the disabled, the infirm, the
aged, and all vulnerable people; [to] help
women and men in crisis pregnancies
find support services for themselves and
for their unborn children; [to promote]
programs designed to assist in abortion
recovery needs; [and to promote] discus-
sion of related bio-ethical issues like
stem cell research, in vitro-fertilization,
RU 486, and ‘emergency contracep-
tion.’”19 University administrators
reviewed the application and deemed the
exhibit to be potentially disruptive. As a
result the university’s dean determined
the exhibit had to be relegated to one of
two more remote sites that he suggested
for “potentially disruptive” events.20
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In striking down the policy, the dis-
trict court district court relied upon the
Supreme Court’s decision in Forsyth
County which held that, “the success of
a facial challenge on the grounds that an
ordinance delegates overly broad discre-
tion to the decisionmaker rests not on
whether the administrator has exercised
his discretion in a content-based manner,
but whether there is anything in the ordi-
nance preventing him from doing so.”21

Another speech zone case which
bears watching involves a lawsuit filed
on September 29, 2008, against Yuba
Community College District officials.
The lawsuit was filed on behalf of a
Christian student who was attempting to
“share a Christian message with fellow
students, engaging them through tracts,
signs, and conversation.”22 The student
was threatened with arrest and expul-
sion if he did not obtain permission in
advance and comply with university
policy which limited speech to two
hours per week and required students to
obtain written permission two weeks in
advance. 

SPEECH CODES
University speech codes are often as

problematic as university nondiscrimi-
nation statements. This is especially true
when university speech codes are
accompanied by policies that punish
speech which is held to be in violation

of the university code.
It appears the courts will review

speech codes under the same analysis
applied to university nondiscrimination
policies. Recently, in DeJohn v. Temple
University,23 a Christian university stu-
dent challenged Temple’s speech code
which stated in pertinent part, “all forms
of sexual harassment are prohibited,
including . . . expressive, visual, or phys-
ical conduct of a sexual or
gender-motivated nature, when . . . (c)
such conduct has the purpose or effect of
unreasonably interfering with an individ-
ual’s work, educational performance, or
status; or (d) such conduct has the pur-
pose or effect of creating an intimidating,
hostile, or offensive environment.” 

At the time DeJohn challenged Tem-
ple’s speech code, he was involved in
writing his master’s thesis which con-
cerned women in combat and women in
the military. Because of Temple’s
speech code, Dejohn was “concerned
that discussing his social, cultural, polit-
ical, and/or religious views regarding
these issues might be sanctionable by
the University. Thus, DeJohn contends
that the policy had a chilling effect on
his ability to exercise his constitution-
ally protected rights.”24

In upholding the district court’s grant
of partial summary judgment on
DeJohn’s challenge to the university
speech code, the Third Circuit again
relied on the Supreme Court’s decision
in Tinker, and its earlier decision in Saxe.
In its decision, the Dejohn court evalu-
ated Temple’s policy and concluded “that
the Policy is facially overbroad” and
affirmed the district court’s injunctive
relief in favor of DeJohn.25

Although the DeJohn decision is lim-
ited to public universities in Delaware,
Pennsylvania and New Jersey, the deci-
sion is clearly an affirmation of
Supreme Court jurisprudence and
should provide both a roadmap, and a
warning to other public university
administrators inclined to defend clearly
unconstitutional speech codes.

STUDENT FEES
Another controversial free speech

concern involves the distribution of stu-
dent fees to religious campus groups.
Most universities have adopted policies
which restrict the distribution of funds
from student fees to only those campus
groups which agree to affirm university
nondiscrimination policies. More often
than not, student religious groups are
either denied recognition as a student
group, or the religious group is denied
funds from mandatory student fees
because the religious group is unable to
accept certain aspects of the university
nondiscrimination statement.

The Supreme Court has finally
resolved the issue in its decision in
Rosenberger v. University of Virginia.26

In Rosenberger, Wide Awake Publica-
tions, a religious student group, was
formed “to publish a magazine of philo-
sophical and religious expression, to
facilitate discussion which fosters an
atmosphere of sensitivity to and toler-
ance of Christian viewpoints,” and “to
provide a unifying focus for Christians
of multicultural backgrounds.”27

In 1990, Wide Awake Publications
(WAP), a registered religious student
group at the University of Virginia,
applied for payment of printing costs for
its publication. Although University of
Virginia policy authorized the payment
of outside contractors for the printing
costs of a variety of student publica-
tions, it withheld any authorization for
payments on behalf of petitioners for
the sole reason that their student paper
“primarily promotes or manifests a par-
ticular belief in or about a deity or an
ultimate reality.”28

The University of Virginia attempted
to justify its denial of funds to Wide
Awake Publications based on the First
Amendment’s prohibition against the
state establishment of religion. The

“the success of a facial
challenge on the grounds that
an ordinance delegates overly

broad discretion to the
decisionmaker rests not on

whether the administrator has
exercised his discretion in a
content-based manner, but

whether there is anything in
the ordinance preventing him

from doing so.”21
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Supreme Court struck down the policy
and held that notwithstanding the Estab-
lishment Clause “it was not necessary
for the University to deny eligibility to
student publications because of their
viewpoint. The neutrality commanded of
the State by the separate Clauses of the
First Amendment was compromised by
the University’s course of action. The
viewpoint discrimination inherent in the
University’s regulation required public
officials to scan and interpret student
publications to discern their underlying
philosophic assumptions respecting reli-
gious theory and belief. That course of
action was a denial of the right of free
speech and would risk fostering a perva-
sive bias or hostility to religion, which
could undermine the very neutrality the
Establishment Clause requires. There is
no Establishment Clause violation in the
University’s honoring its duties under
the Free Speech Clause.”

After Rosenberger, the distribution of
mandatory student fees continues to be
scrutinized by the courts, especially
when a university policy fails to allocate
mandatory student fees in a viewpoint-
neutral manner. When university
policies provide unchecked discretion to
student government committees to make
unbridled decisions regarding the distri-
bution of mandatory student fees, the
policies will almost always be held to
be unconstitutional.29

MANDATORY DIVERSITY TRAINING
Recently, mandatory diversity train-

ing has become a topic of concern for
incoming freshman at a handful of uni-
versities. Although the courts have not
yet provided guidance regarding the
constitutionality of mandatory diversity
training at public universities, it is hard
to imagine that the courts would uphold
mandatory diversity training, unless the
university could show a compelling gov-
ernmental interest in requiring
mandatory diversity training as a
requirement to attend a public university.

CONCLUSION
For the most part, the prevailing case

law provides substantial guidance for
university administrators interested in
ensuring that university speech policies
are constitutional. As the courts have

consistently held, university policies
which implicate the First Amendment
free speech rights of its students to be
found constitutional, a university policy
must be both narrowly drawn and view-
point neutral. 

Although it is clear that not all
speech codes at public universities will
be found to violate the free speech, reli-
gious liberty and free association rights
of its students, it would be wise for uni-
versity administrators to conduct an
inventory of those speech policies
already implemented on their campuses
to ensure that the policies will sustain a
constitutional challenge.30 
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Last September the ABA held a conference on “Lawyer
Risk in a Struggling Economy.”1 The program covered an
economic perspective on the risks of practicing law in hard
times, the elevated risk associated with insolvent clients, the
mortgage crisis and real estate lawyer liability, and preparing
a lawyer to survive being a defendant. The purpose of this
article is twofold. First, to succinctly report the major points
made at the conference on the heightened malpractice risks
during these difficult times. Second, to provide an analytical
approach to managing a malpractice claim from the time of
its inception through adjudication.

ABA Conference on “Lawyer Risk in a 
Struggling Economy”

Hard Times
The panelists2 who provided an economic perspective on

the increased risks during hard times began by observing that
large law firms have suffered a significant fall off in prof-
itability in 2008. One example of this is that equity partners
in large firms have experienced a 9.1% decrease in profits in
2008 as compared with a 9.3% increase in 2007. Smaller firm
profitability is flat to declining revenues. This comes at a time
when client resistance to fees is growing while the costs of
practice are going up. This environment leads to lawyers
fighting over a static supply of business. The risks are that
economic pressure will cause lawyers to take matters beyond
their competence, accept clients that would normally be
screened out, accept matters with little or no merit, and resort
to aggressive billing that can lead to allegations of fraud and
fee disputes leading to malpractice claims.

Another major area of risk discussed was that the hard eco-
nomic environment has caused a dramatic increase in lawyers
changing firms. Receiving firms are not vetting new hires as
well as they should. Some firms have later learned to their
regret that the new hire was not admitted to the bar, had a his-
tory of bar discipline, or faced potential large malpractice
claims. It is equally important to thoroughly integrate a new
hire into the firm’s policies and management system –
especially with regard to control of funds. 

Mortgage Crisis Risks
The theme of this topic was that all professionals involved

in a mortgage deal that has gone bad are targets. As one pan-
elist3 put it “Every lawyer in the room at the time of closing
will be sued by a bank stuck holding the bag.” While it is too
soon to tell how big this crisis will be for lawyers, the expec-

tation is that malpractice claims will mushroom for real estate
lawyers.

It was noted that claims stemming from the mortgage crisis
so far are primarily against solo practitioners and small firms.
Typically the buyer alleges the lawyer gave insufficient legal
advice. These claims usually involve situations when the
lawyer works for a small fee, has no written retainer agree-
ment with a particular client, and the mortgage involves
abusive lending practices. Abusive practices include:

• Liar loans – the borrower has no income and no assets;
• Adjustable mortgages with unrealistically high interest

adjustments;
• High cost predatory loans that include huge balloon pay-

ments;
• Negative amortization loans;
• Home saviors – distressed home loan advisors pay off

first loan and then saddle the borrower with a high cost
worse loan or take title to the home with a promise to
return often dishonored; and

• Flip cases – when a home is sold back and forth between
related parties inflating the price of the home until the
last seller skips town.

Adding to these risks for real estate lawyers are that:

• Many courts are relaxing privity malpractice require-
ments making it easier for third parties to make a claim
against lawyers no matter how innocently involved in an
allegation of abusive lending practices;

• Fraud claims are now easier to assert; and 
• Judges are much less sympathetic to lawyers as shown by

the difficulty that defense counsel are having in obtaining
dismissal from a suit on the basis that the lawyer was an
innocent participant in a closing.

On a final grim note it was observed that many claims
include both a negligence and fraud allegation. If the lawyer
successfully gets the negligence claim dismissed, this still
leaves the fraud claim which is not covered by a lawyers lia-
bility insurance policy other than a possible duty to defend. 

The Elevated Risks Associated with Insolvent Clients
The first elevated risk stressed in this topic was that lawyers

in these times regardless of the nature of a representation must
be sensitive to the financial status of all clients – not just in
terms of whether fees will be paid or when the matter con-
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cerns financial problems. For example, lawyers routinely
advise businesses in the regular course of business, represent
corporations and their subsidiaries, and are often asked by
clients to advise on estate plans that shield assets. These ordi-
nary lawyer activities can incur substantial new risks if the
client’s financial status is problematic. For example:

• The business client suddenly facing insolvency greatly
increases a lawyer’s duties to competently advise on
financial issues over and above the regular course of
business. If the lawyer lacks expertise in insolvency and
bankruptcy law, the risk of malpractice is substantial.

• When a subsidiary of a corporate client turns insolvent, a
lawyer representing the entire corporation may have a
conflict of interest. Failure to resolve the conflict can lead
to allegations of malpractice and bar complaints.

• Estate planning lawyers must be cautious with clients
asking for what is cynically called a “felicitously timed
estate plan.” If insolvency is imminent or litigation in
the offing, an unsuspecting lawyer risks becoming
embroiled in allegations of fraud and violation of bank-
ruptcy law.

The panelists4 then highlighted “The Unique Perils of Rep-
resenting Parties in Bankruptcy.” What follows is an outline
of the major risks covered in the hope this is useful in identi-
fying issues for further research. 

• Certification by attorney – the signature of a debtor’s
lawyer certifies that a bankruptcy filing is not an abuse.

• Mandatory advice – bankruptcy law requires that a client
be given certain advice.

• Major bankruptcy deadlines in unlikely places – e.g.,
filing proof of claims; real estate lease assumptions;
deadlines for filing Plans of Reorganization.

• Risks of collusion with other bidders in bankruptcy
auctions.

• Jurisdictional risks – filing proof of a claim may give
unwanted jurisdiction to the bankruptcy court over
counterclaims brought by the debtor.

• Violations of Automatic Stay.
• Transfers and Consequences – voidable preferences;

fraudulent transfers; fees paid by the wrong entity; “asset
planning”; attorney holding funds; and violation of secu-
rity agreements.

• Potential plaintiffs are increasing in number:
1. Debtor in-Possession – 11U.S.C. §1107
2. Chapter 7 Trustee – 11 U.S.C. §§701-2
3. Chapter 11 Trustee – 11U.S.C. §1104
4. Creditors’ Committee
5. Chapter 11 Plan Trustee or Administrator –

11U.S.C. §1123(b)(3)
6. Individual creditors
7. State Receivers

Space limitations do not permit more detail, but the ABA
kindly granted permission to post the materials the panelists
prepared for this program on Lawyers Mutual’s Website. It is
an outstanding review of the malpractice risks of practicing

bankruptcy law and highly recommended professional reading
for all lawyers. Go to www.lmick.com, click on Risk Man-
agement, Subject Index, and look for the article The Elevated
Risks Associated with Insolvent Clients under Bankruptcy.

One of the first risks emphasized at the conference was
that hard economic times tempt lawyers to accept matters out-
side their competence. With more clients and potential clients
facing insolvency there is a temptation to dabble in bank-
ruptcy. If you are not a well-qualified bankruptcy lawyer, do
not give in to this temptation unless you are prepared to make
the intense effort required to competently represent your
client. If a current client needs advice on insolvency, do not
hesitate to associate with a lawyer with bankruptcy law expe-
rience. Overcome your fear that you will lose the client. The
pitfalls of bankruptcy law are just too great for on-the-job
training.

Coping with a Claim

The conference topic “Preparing a Lawyer to Survive
Being a Defendant”5 began by emphasizing that the role
reversal of a lawyer being a defendant instead of the lawyer
in-charge is emotionally destabilizing leading to what is
called “Litigation Stress Syndrome.” Dr. Ronald Hofeldt
explained this syndrome as follows:

“A suit, which is a source of stress unlike any other, has
far-reaching ramifications. The allegations often generate
feelings of outrage and embarrassment. The time-line for the
litigation process is unpredictable and the outcome uncertain.
A wide range of symptoms is commonly seen in litigants.
These include self-doubt, anxiety, depression, anger, with-
drawal and loss of confidence. This reaction is called
Litigation Stress Syndrome. If unrecognized or unaddressed,
the defendant’s inability to manage the demands of litigation
may adversely impact the outcome of the case and leave a
permanent professional scar.”6

In conjunction with the discussion of how to deal with the
stress a lawyer encounters when sued for malpractice, panelist
Robert Baker offered this advice when defending the lawyer:

• Meet personally with your lawyer client and ask the
client to bring the underlying file.

• Impress upon the lawyer client that this litigation must be
taken seriously as it can have ramifications beyond the
lawsuit, i.e., insurance, state bar, etc.

• The lawyer client must study the file, not just read it.
Encourage the lawyer client to make notes when studying
the file, i.e., why certain decisions were made, was a
mistake made? If so, was the lawyer’s client informed of
the mistake?

• Think about what went wrong – what could have been
done to alleviate the error, if there was an error or mis-
take.

• What was the lawyer’s relationship with the client? Did it
go sour? When and why did it go sour?

• Is a billing issue involved? What, if anything, was done
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to correct it?
• Standard of care issues. Discuss with the lawyer client. In

four of five legal malpractice cases, the standard of care
is the main issue. Was it met? If not, why not?

• Causation. Was the lawyer’s client harmed by the act or
omission? The client must show that the loss suffered
was in fact caused by the alleged attorney malpractice.7

This program brought to mind an article I wrote several
years ago “So, You’ve Been Accused Of Legal Malpractice? –
Well, Don’t Just Do Something – Sit There!”8 The purpose of
the article was to provide a calm and cool systematic method
of managing a malpractice claim as it develops. The point of
the article was not to let Litigation Stress Syndrome under-
mine a professional response to the problem. Instinctively, the
first reaction of many lawyers accused of malpractice is to do
something – anything – fast. Following an instinct for self-
preservation by moving fast could be exactly what not to do.
The best practice is to proceed with all due deliberate speed
to meet professional responsibilities and protect your own
interest when facing a malpractice claim. What follows is an
update of that article’s analysis of how to manage a malprac-
tice claim.

The Four Phases of Risk Managing a Malpractice Claim

While the development of a malpractice claim follows no
set sequence, the process is divisible into four phases: 

• Discovery of the malpractice; 
• Notification to client and insurance company; 
• Claims repair; and 
• Adjudication. 

The risk management considerations of each phase are:

Phase 1: Discovery of the Malpractice

When a lawyer is served with a complaint claiming mal-
practice or receives a demand letter for money because of
malpractice, it is obvious that prompt action is required con-
cerning the matter, the client, and the firm’s professional
liability insurance company. Less obvious is what to do when a
lawyer learns that something may have gone wrong in a repre-
sentation that has the potential to become a malpractice claim
(usually referred to as an “incident”), but either has not been
discovered by the client or has not yet resulted in damage to
the client. At this discovery phase of the development of a mal-
practice claim these risk management considerations apply:

1. Formal written instructions concerning incidents and
claims and how to report them internally should be part of
every firm’s standing operating procedure. Lawyers and staff
must be thoroughly trained to be on the alert for potential
malpractice and how and to whom to report malpractice
issues of any kind.

2. There is a strong tendency for an accused lawyer to overre-
act upon first learning of an incident or claim. It is critical to

appreciate that while malpractice is an urgent matter, there is
virtually always reasonable time available to carefully and
deliberately assess the situation before taking any action at
all. The accused lawyer should immediately discuss the mer-
its of the matter with another lawyer in the firm (e.g.,
designated loss prevention partner) or, if a sole practitioner,
informally with a trusted lawyer friend as a matter of profes-
sional courtesy. The matter must be addressed objectively
with a realistic assessment of the malpractice exposure with-
out making premature admissions or retaining defense
counsel without coordinating with the firm’s malpractice
insurance company.9 This assessment should cover:

• Is it is clear that negligence occurred?
• Can the problem be repaired or minimized?
• What is the maximum liability exposure?
• What caused the problem?
• Is a tolling agreement appropriate to allow more

time to properly evaluate and resolve the situation?

3. Simple cases of misunderstanding when, in fact, no mal-
practice is involved are usually resolved by consultation
between the lawyer and the client. If, however, more is
involved, the accused lawyer should proceed according to
the considerations discussed in the following Notification
Phase.

4. It is important to appreciate that from the moment a mal-
practice claim arises until it is resolved, enormous stress is
placed on a firm or sole practitioner. Administrative steps
must be taken to preserve the client file in its current posture
and to separately maintain records concerning the malpractice
issue. The accused attorney is mentally distracted from nor-
mal work as well as deeply involved in time-consuming work
on the malpractice claim. In partnerships other lawyers use
considerable time in working with the problem. Contempla-
tion of cost in terms of lost time, defense cost, insurance
deductible amounts, and indemnity all in the context of the
uncertainty of the litigation process is demoralizing for a pro-
tracted period of time. Sole practitioners and firm partners
must make an extraordinary effort from the outset to control
the human cost of a malpractice claim as well as the eco-
nomic cost if the law practice is to come out of this crisis in a
healthy state.

Phase II: Notification to Client and Insurance Company

Once satisfied a matter involves a genuine issue of mal-
practice, consideration must be given to the professional
responsibility of the lawyer to notify the client and the proce-
dure for invoking the firm’s professional liability insurance
coverage. Key considerations are:

1. Under the Kentucky Rules of Professional Conduct a
lawyer is required to “keep a client reasonably informed
about the status of a matter and promptly comply with rea-
sonable requests for information.”10 Patently, a question of
malpractice is a matter that must be promptly brought to a
client’s attention. This may be done by telephone or letter,



but the preferred procedure is a personal meeting with the
client followed with a letter. Two complete files should be
made – one for the firm and one for the client at the appro-
priate time. It may be prudent to have another lawyer from
the firm along with the errant lawyer when the client is
advised of the problem. It is imperative that no representa-
tion be made to the client that the firm’s malpractice
insurance will cover the claim. While candor is required
when first notifying a client of an apparent error, admissions
against interest concerning details of the error or value of the
claim should not be made. It is best not to apologize when
informing a client about a malpractice issue beyond saying
“I’m sorry this happened.” An apology that overtly or indi-
rectly concedes error will be introduced at trial if the
situation goes that far. There usually should be no attempt at
this juncture to settle the claim.

2. Although there is no requirement to notify the insurance
company before notifying the client, it is best to do so. Using
the insurance company’s claims counsel as a resource in ana-
lyzing the merits of suspected malpractice and how best to
inform the client is highly beneficial. Bar-related companies
like Lawyers Mutual uniformly encourage early reporting by
insured lawyers for the very purpose of helping in assessing
the merits of a claim, assisting in notifying the client, and
having the earliest possible opportunity to conduct claims
repair.

3. Too many lawyers delay too long in reporting claims or
incidents to their insurance company for fear of increased
insurance cost or from simple denial of the problem. To
appreciate the danger in delayed reporting it is crucial to
understand that the standard lawyers professional liability
policy is a one-year in duration, “claims made” policy.
Claims made means that the policy in effect at the time the
malpractice claim against the lawyer is first made and
reported covers that claim. If a lawyer fails to report the
claim to the insurance company while that policy is still in
effect, insurance coverage for that claim is lost at policy
expiration even if the policy is renewed. For example, one
firm failed to report during the one-year period of their pol-
icy a claim even though three lawyers in the firm had
received early in the policy year “Notice of Claim” letters for
malpractice from the Federal Deposit Insurance Corporation
(FDIC). This claim was not reported until the following year
after the policy had expired and been renewed without the
firm risking an increase in premium for the claim on the
renewal policy. This was held to be a violation of the claims
made policy terms and the firm thereby lost their insurance
coverage for the FDIC claim.11 The only way to assure com-
pliance with the claims made feature of legal malpractice
insurance policies and invoke coverage is to report claims
and incidents promptly and always be mindful of when a cur-
rent policy is due to expire.

4. All lawyers liability insurance policies contain provisions
on when and how to report a claim or incident. While tele-
phonic reports are useful for immediate assistance, claims
typically must be reported in writing to invoke coverage. The

Internet offers an expeditious vehicle for prompt reporting.
Usual requirements for written reports are:

• Names of claimants, 
• Date the alleged error was discovered, 
• Summary of the circumstances, 
• Estimate of the potential liability, 
• Copies of relevant documents, and 
• The insured lawyer’s views on defenses or claims

repair that may be available.

A big advantage of this procedure for accused lawyers is that
it requires them to carefully think through the problem at the
outset of the claim that results in a rapid appreciation of the
risk for lawyer and insurance company.

5. Insurance policies contain provisions requiring the cooper-
ation of the insured lawyer and specific guidance on
appointment of defense counsel. Insured lawyers should not
retain defense counsel without prior coordination with their
insurance company. Even if the insurance company denies
coverage or issues a reservation of rights letter concerning
some aspect of the claim, the insurance company may still
have a duty to defend the claim. Independent counsel at the
insured lawyer’s own expense may be necessary to resolve
reservation of rights and duty to defend issues if contested. 

Phase III: Claims Repair

After a thorough assessment of the malpractice and
proper notifications, every effort then should be made to cure
the error, mitigate its effects or at least keep the problem from
becoming larger. Specific claims repair actions are deter-
mined on a case-by-case basis, usually through the
cooperative efforts of the accused lawyer, defense counsel,
insurance company claims counsel and other interested par-
ties. Some examples of effective claims repair are timely
appeals, requests for reconsideration, alternative legal reme-
dies for the client, discovery of the availability of other
applicable insurance, negotiated cooperation of other parties
mitigating the error and, on occasion, by condonation by loyal
clients who have been otherwise treated professionally in the
matter or over a period of many years.

Phase IV: Adjudication

The adjudication of a malpractice claim involves the same
legal method as any other civil legal dispute. Claims are
denied, negotiated settlements are reached, and contested law-
suits are conducted. As in other civil cases, alternative dispute
resolution is an increasing method of adjudication. It is beyond
the scope of this article to delve into the special considerations
of malpractice claim adjudication such as use of expert testi-
mony to establish the standard of care, the “case within the
case” aspect of claims involving litigation errors, defenses such
as the lawyer malpractice statute of limitations, and the unique
tripartite relationship of insured lawyer, insurance company and
defense counsel. Mallen and Smith’s Legal Malpractice (2008
Ed.) includes Chapter 30, “Insurance Counsel” and Chapter 34,
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“Litigation of the Legal Malpractice Action” that are highly
recommended. What is important to appreciate is that in the
adjudication phase of a malpractice claim the accused lawyer is
a defendant and should behave as such. With professional repu-
tation and pride at stake, along with a potentially large
monetary loss, being a defendant in a malpractice action is eas-
ily the most difficult thing a lawyer faces in a legal career.
These circumstances require strong support from the lawyer’s
firm, family, defense lawyer, and insurance company.

Conclusion

The message of the ABA’s program Lawyer Risk in a
Struggling Economy is that we are entering a time of
enhanced risk for lawyers that threatens a substantial increase
in malpractice claims. Risk managing your practice, to
include a thorough understanding of your malpractice insur-
ance claims reporting requirements, has never been more
important.  You may never face a claim, but if you do, spend
some time when the unexpected happens to “just sit there”
and carefully think through how to deal with one of the most
difficult experiences you can have as a lawyer.  I hope the
systematic approach recommended in this article for manag-
ing the risk will aid you in that deliberation.
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A legal argument without the foun-
dation of good legal authority is

like a house built on sand. It collapses
under the reader’s scrutiny. Cases sup-
port legal arguments in two ways. First,
they provide authority for common law
rules or statutory interpretations.
Second, they show how courts apply
common law or statutory rules in analo-
gous cases. Below are some
considerations for effectively using
cases to support arguments.1

Using Cases as Authority for
Common Law or Statutory Rules 

If your only goal is to provide author-
ity for a rule, cite to one or more cases if
the issue is governed by common law,
and to the statute, if the issue is gov-
erned by statutory law. If there is only
one case that sets out the rule, cite it as
authority. However, if a number of cases
set out the same rules, select the one to
three “best” cases.2 To select a “best”
case, ask yourself these questions:

1. Where was the case decided? An
on-point case in the controlling
jurisdiction, preferably decided by
the highest court in the jurisdic-
tion, is almost always the best
authority. On-point cases from
other jurisdictions are second best.
Evaluate whether a court within
your jurisdiction would likely rely
upon the case. For example, is the
case from another state, but within
the circuit?3

2. When was the case decided? A
recent case from a higher court is
usually most authoritative. But,
citing an older case from a higher

court, followed by more recent,
lower court decisions following the
rule, can show that the rule is well
established and that it is still good
law.4

3. Who wrote the decision or opin-
ion? A decision or opinion written
by a well-known and well-
respected judge is often more
persuasive than a lesser known or
less respected judge.

4. What was the composition of the
court? For example, an en banc
decision usually has greater
authoritative value than a case
decided by a panel of judges.
Unlike a panel of judges, all mem-
bers of an en banc court participate
in the decision to “maintain unifor-
mity” or to decide “questions of
exceptional importance.” 5

Using Cases to Show How the 
Courts Apply a Common Law 
or Statutory Rule

Courts often want to know how other
courts apply a rule in similar fact situa-
tions. For example, if meeting elements
is central to the outcome of your client’s
case, a court will want to see examples
of when courts have determined that the
elements were met and not met.6 Here
are a few ideas about how to provide a
foundation for an argument that your
client’s facts are similar to the facts in a
favorable case:

1. Explicitly state that the analo-
gous case you cite is binding
authority and the key facts are
similar. Some writers make the

reader guess about the authorita-
tive value of a case, putting all the
vital information in a citation at
the end of a sentence. This is a
mistake. The legal reader’s eye is
trained to skip over the informa-
tion in the citation. Therefore,
immediately include a phrase that
shows the reader that what follows
is binding law. In addition, provide
enough of the court’s reasoning so
that the reader knows that the facts
being compared are key facts.

Examples:

Worst: The Doe court held that
defendant’s intent was willful.
Comment: In the above example,
the reader must wait for the citation
to determine whether the court’s
decision in Doe is binding author-
ity. Moreover, the reader does not
know why the court reached its
decision, because the writer did not
include any key facts.

Better: Under Arizona arson law,
for intent to be willful, the fire
must be set knowingly, as distin-
guished from accidentally or
involuntarily. For example, the
Arizona Supreme Court in Doe,
held that the defendant had a will-
ful intent when he lit a cardboard
box on fire and the box lit the
house on fire, even though he did
not want the house to burn. (Doe
cited here.) The court reasoned
that the juvenile acted willfully
because he stacked the cardboard
against the nearby house, and
admitted that he knew that setting

Jennifer Jolly-Ryan, Professor of Legal Writing, Northern Kentucky University’s Chase College of Law

EFFECTIVE LEGAL WRITING
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the cardboard on fire would most
likely cause the house to burn. 
Comment: Here, we know that
Doe is an Arizona Supreme Court
case about arson law. We know
that the defendant did not need to
intend to burn the house down, but
that intent to burn the house is
unnecessary to satisfy the statutory
element of willfulness. 

2. Explicitly make the analogy. Legal
writers often leave it to their readers
to figure out the significance of the
cases they cite. However, effective
writers explicitly state the signifi-
cance and make all necessary jumps
in logic for the reader. 

Examples:

Worst: Here, A knew that striking
a match and lighting the trash pile
would cause his neighbor’s house
to catch on fire.
Comment: In the above example,
A’s knowledge is not analogized to
anything.

Better: Like the juvenile in Doe,
A knew that striking a match and
lighting the trash pile would cause
his neighbor’s house to catch on
fire.
Comment: In the above example,
all we know is that A is similar in
some way to the juvenile in Doe.

Best: Like the juvenile in Doe,
who knew that stacking papers
against a house and lighting them
would likely cause the house to
burn, A knew that striking a match
and lighting the trash pile would
cause his neighbor’s house to
catch on fire. 

Comment: In this final example,
we know that A’s knowledge is
equal to the defendant’s knowledge
in Doe because they both knew
that lighting a fire near a house
would likely cause it to burn. 

3. Give the court enough informa-
tion about your client’s case and
a favorable analogous case so
that it can reach the same result.
Example: Like the juvenile in Doe,
A knew that striking a match and
lighting the trash pile would cause
a fire. He went to the garage to find
matches to light a fire, and moved
the trash to the side of the house for
fear that his tent would catch fire.
After several tries, he was able to
start the trash pile on fire. The
houses were close together, so A
should have predicted the danger.
Therefore, he acted knowingly and
thus “willfully.” 

Once the best cases are chosen, their
significance is made explicit, and
enough key facts are provided, you have

built a firm foundation for persuasive
arguments. Using cases effectively in
legal writing is like building a house on
a rock, rather than upon sand.7

ENDNOTES
1. Thank you to the NKU-Chase col-

lege of Law first year law students
in my legal writing class this fall,
who worked with the arson fact
pattern for their first memorandum
of law assignment and gave me the
ideas for this article for the
Kentucky Bench & Bar.

2. Laurel Currie Oates, Anne Enquist,
Just Memos 68-69 (Aspen 2007).

3. Mary Dunnewold, How Many
Cases Do I Need? 10 Perspectives:
Teaching Legal Research and
Writing 10 (Fall 2001). 

4. Oates and Enquist, supra note 1, at
70.

5. Fed. R. App. P. (a).
6. Oates and Enquist, supra note 1, at

71.
7. Matthew 7:24-27 (New

International Version). 
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E lectronic filing opened for business
this summer in the U.S. Court of

Appeals for the Sixth Circuit. As detailed
in the Sixth Circuit Guide to Electronic
Filing (Guide) (http://www.ca6.uscourts.
gov/internet/rules_and_procedures/ecf
Docs/Guide.pdf), Kentucky lawyers tak-
ing their federal appeals to the Sixth
Circuit must now file via the Electronic
Case Filing (ECF) system. Only in spe-
cial or extraordinary matters is paper
filing still permitted (special writs, filing
under seal) or where a party is proceed-
ing without counsel. Guide, p. 4.

This is good news for several reasons.
First, use of the ECF system is easy
and requires only: 

1. a web browser and access,
2. an e-mail account,
3. registration with ECF,
4. a .PDF Reader, and
5. a PDF writer program.

Registration is a straightforward pro-
cess where you agree to the terms for
ECF use, including accepting electronic
service via email. 

The Portable Document Format
(PDF) has been adopted by the Court for
documents filed with it. A PDF reader
program, such as the Adobe Acrobat
Reader program, is needed to read docu-
ments filed with the Court. Current
versions of the Acrobat Reader may also
be used to complete a variety of forms
to be filed with the Court and then save
those forms, with the data entered in
them, for later review and use. 

As a document must be in PDF for-
mat to be filed with the Court, a
program that can do that conversion
from the original word processing docu-
ment is needed. The conversion must
conform to Court standards. How such

conversions may be done is discussed
on the Court’s support website for ECF.

The ease of use is built around the
stylizations of appellate practice.  In
comparison to the diverse potential
chaos of trial work, appeals follow a
more discrete set of steps and activities.
The appellate ECF system reflects these
and walks a filer through those steps as
needed. To start to file a document, you
first enter your case number and choose
one of 11 categories of activity which,
in turn, pulls up a list of events you
select. The system will prompt you with
the rest of the information needed to
complete a filing as well as warn you of
possible pitfalls.

For example, choosing the category
“Case Opening Forms” pulls up the four
initial documents for appeals, including
the appearance form and transcript order.

The system guides you through to fil-
ing; in Part II of this series we’ll go into
further detail.

The Forms collection for the Sixth
Circuit has these forms in an interactive
format that allows you to fill in the
needed information and save the forms
with that information, to be filed elec-
tronically with the Court. And these
completed forms can be used for other
cases, simply changing the case num-
ber, name and manager to fit a
particular case.

The signature requirement is met by
a simple electronic signature:

“s/[attorney’s name]” block
showing the attorney’s name,
followed by the attorney’s busi-
ness address, telephone number,
and e-mail address.

Michael Losavio

More Electronic Filing for Kentucky Lawyers:
Electronic Case Filing (ECF) and the United
States Court of Appeals for the Sixth Circuit
Part I

SHOP TALK



Guide, p. 6. The authentication fea-
ture is an attorney’s login and password,
so those must be given special attention
as to security; digital signatures and
graphical signature representations are
“discouraged.”

The Court has a detailed set of train-
ing features and options to walk new
registrants through the process:
http://www.ca6.uscourts.gov/internet/
cm_ecf/cm_ecf.htm. These include a
live training site where a lawyer can
practice using the features for filing

without the risk from making a mistake.
Second, the briefing process is sim-

plified; the “Joint Appendix” and proof
brief are abolished, except in special
circumstances. Only a final brief citing
to the record is to be filed. And e-mail
service becomes the rule absent special
circumstances.

Leveraging the electronic filing in
the district courts, the Record on
Appeal (ROA), consisting of all the
items filed in a case, is combined into a
single PDF file with serially numbered
pages. With a few exceptions, such as
federal review of administrative or state
court actions, this replaces the Joint
Appendix, the volumes of document
and transcript that consumed the week-
ends of many a paralegal.

With this rapid completion of a

serially paginated ROA, counsel need
only file a final brief. That final brief
cites to both the original document with
its docket number and the page numbers
in the conjoined file of all filed docu-
ments. The Guide example:  “Record
Entry No. 15, defendant’s motion for
summary judgment, pp. 2-3; ROA pp.
61-62.”

The electronic filing of a document
with the Court also automatically serves
other counsel in the case via the e-mail
address given in their ECF registration.

The noticing e-mail permits the recipi-
ent one free access to the filed
documents, which can be saved to a
local computer. If other counsel have
not yet registered or if an unrepresented
person is a party, paper service is still

required. A certificate of service is also
still required, as ECF allows you to opt
out of email notification. 

But special care is needed. Again, as
username and password serve as the
authenticators of a filing, these must be
carefully protected and shared only in a
highly trusted relationship. Privacy pro-
tection and redaction rules apply for
identifying information and it is coun-
sel’s duty to do such redaction. Because
of metadata issues in word processing
and PDF documents, extra care is

required for an effective
and secure redaction.

Filing deadlines are not
changed by the use of the
system, so waiting until
11:59:59 p.m. to file may
not be a good practice.
The document is not con-
sidered “filed” until the
Court’s system itself sends
out the Notice of Docket
Activity (NDA) acknowl-
edgment to the filing
party. There is a provision
for technical failure by the
court’s system, but it is
limited in application.
While the Court is usually
generous with its practi-
tioners, early filing will be
preferable to the extra
administrative overhead of
requesting an extension of
time.

This is a useful system for appellate
practitioners that should save time and
money with appeals, once the initial
“shock of the new” has abated! We’ll
look further at some of these issues in
the next installment on ECF.
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By Dennis Honabach, Dean

NKU Chase Trial Team Members 
Take Top Honors 

The NKU Chase College of Law
National Trial Team had multiple

successes recently in
the Kentucky Mock
Trial Competition,
hosted by the
University of
Kentucky. Chase, UK,
and the University of
Louisville submitted
two teams of four stu-
dents each to the
competition, which
was held November 14-16, 2008.

Both Chase teams advanced to the
final round, where they competed
against each other for top honors. In the
end, Tyler Fields, Joel King, Meagan
Lorenzen, and Michele Rigdon edged
out Josh Brown, Brian Hoesl, Danielle
Ravencraft and Krista Ray. In addition
to winning first and second place over-
all, Chase second-year student Meagan
Lorenzen tied with two other competi-
tors for the Best Advocate Award. 

“It’s such a thrill to not only win the
Kentucky Mock Trial Competition, but
to sweep first and second place,’ said
third-year student Tyler Fields, a Best
Advocate nominee. “It’s a true testa-
ment to how hard the team worked this

semester, and how great our faculty and
adjunct professors were at preparing us
for competition.” Fields said it was par-
ticularly gratifying to argue before
Assistant U.S. Attorney Ken Taylor in
the final round. “To have Mr. Taylor
praise us for our hard work and abili-
ties, as well as offer tips for the future,
was a great thrill,” said Fields.

The two Chase teams that competed
in the Kentucky Mock Trial Competition

are part of the Chase
National Trial Team,
which also competed in
the Ohio Mock Trial
Competition in
November. The full
team consists of 16 stu-
dents who are coached
by Chase Professor
Kathleen Johnson and

attorneys Ray Atkinson, Lorelei Bolohan,
Luke Busam, John Dunn, Jennifer
Lawrence, Carrie Masters, Tifanie
McMillan, Bob Sanders, and Richard
Smith-Monahan. The team is financially
supported by the Lawrence Firm, PSC
and Reminger Co., L.P.A. Sharif
Abdrabbo, Mia Conner, Kelly Gindele,
and Judge Fanon Rucker served as guest
judges during practice rounds.

Chase team members will compete in
the American College of Trial Lawyers
National Trial Competition, the
American Association for Justice
Student Trial Advocacy Competition
and the invitational American Bar
Association National Criminal Justice
Trial Advocacy Competition during the
spring semester.

By Louise E. Graham, Interim Dean

The current economic downturn has
affected the entire Commonwealth.

The University of Kentucky College of
Law is no exception. 

Budget cuts affect every aspect of legal
education. However, our greatest concern
at the College of Law is the effect these
cuts will have on our students. It is no
secret that students have been paying
higher tuition each year. Last year, our
entering students carried a tuition burden
of some $14,395 per year. In addition, the
cost of textbooks has risen significantly
over the years. When we combine these
costs with the actual cost of living for
three years of law school, we see a sub-
stantial aggregate effect on accessibility
for a growing number of students.

Accessibility has two prongs. First,
many students do not come from families
who can give up $30,000 a year to put a
child through law school. Student loans
have always covered the gap for some
students, but even if those loans remain
accessible, a $100,000 debt is not a good
graduation present. When we couple that
debt with the burden carried by students
who borrowed to achieve an undergradu-
ate education, we see an even bleaker
picture. The second aspect of the lowered
accessibility plays out in the market
place. Students with such high debt bur-
dens cannot afford to be attracted to
public interest jobs that do not pay high
salaries, even if the benefits bestowed on
the public from that work are significant. 

Our ability to cushion the effect of
these reversals of fortune through schol-
arships is also not immune to current
economic conditions. The New York
Times announced on December 3 that
Harvard’s endowment had lost some
twenty-two percent of its value. We can
expect similar news to come from the
endowment funds of all of our state uni-
versities.  Our alumni have made
generous donations to help us in this
area and we hope they will continue to

University of
Kentucky
College of Law

Salmon P. Chase
College of Law

NKU Chase Hosts ABA Arbitration Competition and Advances to Nationals
The Chase Center for Excellence in Advocacy and the Student Advocacy

Society hosted the American Bar Association Law Student Division Regional
Arbitration Competition on November 14-16, 2008.  Eight law schools, including
NKU Chase, competed in the competition.  The Chase team of Robert Altman,
Stephanie Brunemann, Elle Peck, and Grant Schwartzentruber placed third and
will advance to the national competition in January in San Antonio, Texas.  

Third year Chase student Adam Towe is the National Student Director of the
ABA Arbitration Competition.  “It was an honor to host the competition and
advance to the nationals for the second consecutive year,” Towe said.  “The Chase
Arbitration Team’s continued success is a prime example of the practical skills
law students learn through the Advocacy Center.”  Towe will host the competition
in San Antonio as part of his student director position with the ABA.    The teams
were coached by Professor Henry “Steve” Stephens, Director of the NKU Chase
Center for Excellence in Advocacy.

NKU Chase Trial Advocacy Team
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do so. But those gifts alone may not be
the answer to every problem.

One particular group of scholarships
should be the responsibility of the entire
Bar in Kentucky. The KLEO scholar-
ships provided for by the Kentucky
Supreme Court fund an enrichment pro-
gram for economically disadvantaged,
diverse students who might not otherwise
have access to law school. All three law
schools participate in this program. All
KLEO scholars are required to attend a
two week Summer Institute to engage in
an intensive preparation for the first year.
Their successes demonstrate the value of
this program and its contribution to the
diversification of the Kentucky Bar
Association. We hope that all members
of the KBA will work together to find a
way to continue this program. Its loss
would be a step back in an era in which
we need to move forward together. 

We hope that all members of the bar,
but especially our graduates, will work
through the Kentucky Bar Association
to preserve this critical step forward for
Kentucky legal education. We have an

opportunity to set a leadership example
for our students. Let’s hope that we take
that opportunity. 

By Jim Chen 
Dean and Professor of Law

October 2008 marked the fiftieth
anniversary of the night that immortal-
ized the name of Oliver R. Smoot. In
1958, Smoot was a freshman at M.I.T.
and a pledge in the Lambda Chi Alpha
fraternity. On the evening of October 4,
Smoot’s fraternity brothers decided that
he had the right height (5 feet, 7 inches)
and the right name to serve as a human
yardstick for measuring the
Massachusetts Avenue Bridge between
Cambridge and Boston. Over and over
the brothers of LXA tumbled Oliver
Smoot. When the night was over,
Lambda Chi Alpha triumphantly

declared that the Mass. Ave. Bridge
spanned 364.4 Smoots, plus or minus
one ear. 

After graduating from M.I.T., Smoot
literally set high standards. He earned a
law degree at Georgetown. Smoot went
on to serve not only as president of the
International Organization for
Standardization (ISO), but also as chair-
man of the American National
Standards Institute (ANSI). 

The Smoot is now a unit of measure-
ment corresponding to 67 inches, or
170.18 centimeters au système métrique
décimal. Google Calculator and Google
Earth offer the option of calculating dis-
tances in Smoots. Just remember that 10
feet equals 1.79104478 Smoots. 

Oliver Smoot’s long, restless night in
October 1958 made his name synony-
mous with the student as a unit of
measurement. His fraternity brothers
envisioned the measurement in question
solely in terms of length. They can be
forgiven for their shortsightedness; they
were merely engineers, after all, not
lawyers, let alone full-time educators or

University of
Louisville
School of Law
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academic administrators. A little bit of
visionary academic leadership readily
transforms the Smoot into a unit of
financial measurement. 

The Massachusetts Institute of
Technology has never confirmed or
denied my suspicion, but I imagine that
young Oliver Smoot paid full fare to
attend M.I.T. In financial rather than
spatial terms, a year’s tuition equals one
Smoot. To be sure, the precise measure
of a Smoot varies locally – public in-
state tuition, public out-of-state tuition,
and private tuition notoriously and dra-
matically vary. But from the student’s
perspective, a Smoot is a Smoot. One
Smoot represents the amount, net of
grant-based financial aid but not of stu-
dent debt, that a student must pay her or
his school for one year’s instruction. 

It turns out that the Smoot is an
extraordinarily powerful measure of
academic finance. Schools can best
honor their obligation to their true con-
stituents – the people who pay for the
entire educational apparatus and experi-
ence – by measuring, and (ideally)
justifying, their expenditures according
to how many students must pay full
tuition in order to finance a particular
item of spending. At our Law School,
for instance, a single in-state Smoot can
fund the nonsalary portion of the budget

of the career services office. If supple-
mented by a student technology fee and
a modest budgetary allocation from the
University of Louisville’s central
budget, two Smoots will cover the Law
School’s ordinary technology needs for
a year. Three Smoots will give every
willing student at the Law School the
chance to take part in an intercollegiate
moot court competition. A full year’s
expert instruction, in the form of a
tenure-track or tenured professor, costs
at least half a dozen Smoots. And so on. 

Despite their legendary competitive-
ness, law students rarely if ever flip
their junior counterparts end over end
simply to make an intellectual point.
But like their counterparts in engineer-
ing, nursing, medicine, dentistry,
education, business, music, social work,
public health, and the liberal arts, law
students do pay tuition. Our Law School
manages its financial resources accord-
ing to the same benchmark by which
our students pay for their education:
One Smoot at a time. 

www.LawReader.com
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n In Memoriam

J. Carleton Bowling     Bakersfield, CA
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James L. Gay      Frankfort
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Charles G. Wylie     Lexington

To KBA Members
Do you have a matter to discuss

with the KBA’s Board of Governors?
Board meetings are scheduled on

March 20-21, 2009
May 15-16, 2009

To schedule a time on the Board’s agenda
at one of these meetings, please contact

Jim Deckard or Melissa Blackwell
at (502) 564-3795.
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SUMMARY OF MINUTES
KBA BOARD OF GOVERNORS

MEETING
JULY 18-19, 2008

The Board of Governors met on Friday
and Saturday, July 18-19, 2008. Officers
and Bar Governors in attendance were,
President B. Bonar, President-Elect C.
English, Jr., Vice President B. Davis,
Immediate Past President J. Dyche,
Young Lawyers Section Chair S.
Laufenberg, Bar Governors 1st District
– D. Myers, J. Freed; Bar Governors
2nd District – J. Harris, Jr.; 3rd District
– R. Hay, D. Venters; 4th District – D.
Ballantine; 5th District – A. Britton; 6th

District – D. Kramer, T. Rouse and 7th

District – B. Rowe, W. Wilhoit. Bar
Governors absent were: D. Farnsley, F.
Fugazzi, Jr. and R. Sullivan.

In Regular Session, the Board of
Governors conducted the following
business:

• Heard a status report from the Board
Conflicts Committee, Attorneys’
Advertising Commission, KYLAP,
Long Range Planning Committee,
Mentor Committee Pilot Program and
Office of Bar Counsel.

• Director of CLE John Meyers reported
that plans are being made to have six

(6) hours of CLE credits for the Fall
Getaway scheduled for October 23-25
at West Baden, Indiana. In an effort to
encourage young lawyers to attend,
there will be some emphasis on devel-
oping law management practice
programming.

• President-Elect Buzz English reviewed
with the Board the possibility of a 2010
Midwinter CLE program trip jointly
sponsored between the KBA and the
Louisville Bar Association (LBA). The
Board approved the formation of a
committee of several Board members
and the LBA to research the possibili-
ties of such a trip, determine a location
and time frame. Other local bars would
be asked to join in at some point during
the planning process.

• Affirmed the CLE Commission denial
of the application for accreditation for
a Bank Audit Committee Conference
program entitled “Insight on
Oversight” based on failure of the pro-
gram to conform to the primary
purpose guidelines, pursuant to SCR
3.662(1)(d) and SCR 3.662 (2)(a).

• Young Lawyers Section Chair Scott D.
Laufenberg reported that the section
reformed its committee structure and
there are approximately 45 members
on the Executive Committee and an
additional 30 members expressing a
desire to be involved with the commit-

tee structure this coming year. Mr.
Laufenberg reviewed the ongoing dis-
cussions with the Rules Committee to
include YLS in the discipline process.
Mr. Laufenberg discussed the sections
projects for the upcoming year: Brief
Insights, an on-line mentoring pro-
gram project of 10-minute internet
based video clips about such topics as
ethics, law practice management and
other substantive areas; U@18, a proj-
ect for education of high school
students about adult responsibilities,
including distribution of booklets that
have been prepared by YLS and the
development of a curriculum for
teachers; and the Wills for Heroes, a
program to assist emergency respon-
ders with basic preparation of estate
planning documents.

• President-Elect English discussed the
possibility of a group health insurance
plan being offered to the members.
This matter was referred to the Member
Services Committee to study the possi-
bilities of the KBA participating in
existing health insurance programs.

• President Bonar reported that she
appointed Marshall Eldred, Jr. of
Louisville as the President’s designee
on the IOLTA Board of Trustees for a
one year term ending on June 30, 2009.

• Approved the recommendations to the
following Supreme Court Committees:
Criminal Rules Committee – Fred E.
“Bo” Fugazzi, Jr. and Civil Rules
Committee – Barbara D. Bonar.
Consideration of the Supreme Court
Rules Committee was passed until the
September meeting.

• President Bonar reported that she made
the following Chair appointments to
KBA Committees: 2009 Annual
Convention Planning Committee Harry
Rankin; 2009 Annual Convention CLE
Planning Committee Gabrielle Summe
and Michael M. Sketch; Budget
Committee Charles E. English, Jr.;
Ethics Committee Linda Ewald;
KYLAP Commission Chair Cathy
Jackson; Publications Committee
Frances Catron; and Rules Committee
Douglas Farnsley.

• Approved to change the name of the
Publications Committee to the
Communications and Publications
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Committee.
• President Bonar reported that a

Director of Communications Search
Committee has been appointed to
review the resumes for the Director of
Communications position. The com-
mittee will consist of the following
members: Bruce K. Davis, Frances
Catron, Jane Winkler Dyche, James L.
Deckard and herself. 

• Approved implementation of two ad
hoc committees recommended by
President Bonar: Professionalism
Committee and a Women’s Leadership
Academy.

• President Bonar reported that the KBA
will host a Rule of Law Symposium,
an outgrowth of the World Justice
Project, and the event will be held on
February 6, 2009 in Frankfort, a week
before the celebration of Lincoln’s
200th birthday. Other disciplines will
be invited to participate in an engag-
ing examination of the Rule of Law.

• Approved the Executive Committee
working with the Office of Bar
Counsel regarding pending litigation
and to reactivate the Litigation
Committee if necessary.

• Executive Director James L. Deckard
reported that 1,411 members, with an
additional 400 new lawyers for the
New Lawyers Program, attended the
2008 Annual Convention in
Lexington, and that the Convention
was a financial success.

• Approved the total reserve/surplus
carry forward of 23 section funds for
the fiscal year ending on June 30,
2008.

• Approved the total reserve/surplus
carry forward of the computer/scan-
ning funds for the fiscal year ending
on June 30, 2008.

• Approved the election of officers for
the Workers’ Compensation Section.

• Approved the updates to the following
section bylaws, subject to review by
the Executive Director and the Section
Liaison Coordinator for compliance
with KBA Bylaws Section 11, includ-
ing the use of gender neutral language:
Labor and Employment Law, Probate
& Trust Law, Taxation Law and
Senior Lawyers.

• Discussed the donated legal services

fund and the receipt of the 2008
Annual Report, in accord with the ini-
tial program grant.

SUMMARY OF MINUTES
KBA BOARD OF GOVERNORS

MEETING
SEPTEMBER 12, 2008

The Board of Governors met on Friday,
September 12, 2008. Officers and Bar
Governors in attendance were, President
B. Bonar, President-Elect C. English,
Jr., Vice President B. Davis, Immediate
Past President J. Dyche, Young Lawyers
Section Chair S. Laufenberg, Bar
Governors 1st District – D. Myers, J.
Freed; Bar Governors 2nd District – J.
Harris, Jr., R. Sullivan; 3rd District –
None; 4th District – D. Ballantine, D.
Farnsley; 5th District – F. Fugazzi, Jr.;
6th District – D. Kramer, T. Rouse and
7th District – B. Rowe, W. Wilhoit. Bar
Governors absent were: A. Britton and
R. Hay.

In Executive Session, the Board consid-
ered one (1) discipline case; nine (9)
default discipline cases involving five
attorneys and two (2) restoration cases.
Malcolm Bryant of Owensboro and
Steve Langford of Louisville, non-
lawyer members serving on the Board
pursuant to SCR 3.375, participated in
the deliberations.

In Regular Session, the Board of
Governors conducted the following
business:

• Heard status reports from Board
Conflicts Committee, 2009-2010
Budget & Finance Committee,
KYLAP, Long Range Planning
Committee, Office of Bar Counsel and
Rules Committee.

• YLS Chair Scott Laufenberg reviewed
the progress of the U@18 project. He
also discussed the success of the New
Lawyers Program. Through discus-
sions with the KBA staff, CLE
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Commission Chair and the YLS
Executive Committee, it has been
determined that the New Lawyers
Program would strive toward more
law practice management topics and
attempt to develop a program for
recently admitted Kentucky attorneys
from other jurisdictions.

• President-Elect English reviewed cer-
tain provisions relating to the
establishment of or participation in a
professional service insurance trust,
which allows professional organiza-
tions to form from several groups that
can approach carriers about insurance
for their collective members. The
Board approved the Member Services
Committee’s recommendation to con-
duct a membership survey and
authorizing National Insurance
Agency as the KBA agent for pur-
poses of researching membership
health insurance coverage, with the
understanding that approval of the
authorization on this request will not
commit the KBA at this time. The
membership survey will be conducted

and paid for by National Insurance
Agency.

• Approved the contract with the
Embassy Suites in Lexington as the
location for the hotel accommodations
by the Board of Governors for fiscal
years 2009 through 2010 and 2010
through 2011.

• President Bonar reviewed with the fol-
lowing Chair appointments she has
made to the KBA Committees: Ethics
Committee Linda Ewald; Member
Services Committee Sheryl Heeter;
Mentoring Committee R. Kent
Westberry; Publications Committee
Frances Catron; Rules Committee
Douglas Farnsley; and Unauthorized
Practice of Law Committee Jerry Cox.

• Approved the appointment of M. Gail
Wilson of Jamestown to fill the
vacancy as Bar Governor in the 3rd
Supreme Court District on the Board
of Governors.

• Approved the appointment of the fol-
lowing three individuals to serve on
the Judicial Council, in accordance
with KRS 27A.100, for a term of four

years: James D. Harris, Jr. of Bowling
Green, Kimberly McCann of Ashland
and Olu Stevens of Louisville.

• Approved the appointment of Thomas
L. Rouse of Covington to serve on the
Supreme Court Rules Committee.

• President Bonar reported that 65
resumes had been received for the
Director of Communications position.
The Director of Communications
Search Committee narrowed the
resumes down to 28 and there would
be another committee meeting in the
upcoming week to select finalists for
interviews.

• President Bonar extended an invitation
to the Board to participate in the Rule
of Law Symposium and asked for
their recommendations on other disci-
plines who would be interested in
participating. The Planning Committee
has submitted a grant application to
the Kentucky Bar Foundation to help
funding for the event.

• President Bonar reported on registra-
tions for the Fall Getaway scheduled
for October 23-25 at West Baden. The
deadline for hotel reservations is
September 28, 2008.

• President Bonar discussed correspon-
dence from Bob Ewald, Chair of the
Task Force on Attorney Advertising
wherein the Task Force wants the lan-
guage “This is an Advertisement” to
be optional in the rules. Following dis-
cussion, the Board approved to refer
this issue to the Attorneys’ Advertising
Commission for consideration.

• President Bonar reported that the 2009
Annual Convention Planning
Committee had its first organizational
meeting on August 28, 2008. Harry
Rankin will serve as Planning
Committee Chair and Gabrielle
Summe and Michael Sketch will serve
as Co-Chairs of the CLE Planning
Committee. The Annual Convention is
scheduled for June 10-12, 2009 in
Covington.

• Executive Director James L. Deckard
reviewed that KBA Bylaws regarding
elections to the Board of Governors
wherein petitions signed by 20 mem-
bers in good standing in the appropriate
Supreme Court Districts must be filed
by October 31st by 5:00 p.m.
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KKentucky Lawyers as Peacemakers

“As a peacemaker the lawyer has a superior opportunity of 
being a good man (or woman). There will be business enough.”

Abraham Lincoln, July 1, 1850
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The Supreme Court of Kentucky is
currently reviewing proposed

amendments to Supreme Court Rule
3.830 in order to create a comprehensive
IOLTA program. A comprehensive
IOLTA program will require all non-
exempt attorneys and law firms to par-
ticipate in the Kentucky IOLTA program.
The Kentucky IOLTA Fund, which
administers the IOLTA program, has
been created under the provisions of
Supreme Court Rule 3.830. The pro-
posed amended rule is set out on pages
64 through 66 of this issue of the Bench

& Bar. Under the present rule, Kentucky
lawyers participate in an opt-out pro-
gram that requires all attorneys to partic-
ipate in the Kentucky IOLTA program
unless otherwise exempt or unless they
have opted out under the provisions of
the rule. Under the new comprehensive
program, all attorneys will be required to
participate unless they fall under one of
the following exemptions set out in para-
graph 14 of the new rule:

(14) The lawyer is exempt from this 
rule if:

(A) not engaged in the private
practice of law;

(B) does not have a trust account
in a financial institution within
the Commonwealth of
Kentucky;

(C) serves full time as a judge,
attorney general, public
defender, U.S. attorney,
Commonwealth attorney, on
duty with the armed services
or employed by a local, state
or federal government, and is
not otherwise engaged in the
private practice of law;

(D) is a corporate counsel or
teacher of law and is not oth-
erwise engaged in the private
practice of law;

(E) has been exempted by an order
of general or special applica-

tion of this Court which is
cited in the certification;

(F) compliance with Rule 3.830
would work an undue hardship
on the lawyer or would be
extremely impractical, based
on the geographic distance
between the lawyer’s principal
office and the closest partici-
pating financial institution, or
on other compelling and nec-
essary factors; or

(G) does not manage or handle
client trust funds.

The list of exemptions is designed to
cover all instances where an attorney
would not participate based upon the
employment circumstances or nature of
the attorney’s practice.

It is clear from the exemptions that if
an attorney presently has not established
a “pooled client” escrow account, he or
she is not required to do so under the
amendments to the rule. However, if
such an escrow account is later estab-
lished, then the account must be desig-
nated as an IOLTA account and enrolled
into the Kentucky IOLTA program as
provided in the rule. To convert a client
escrow account from a non-interest-
bearing account to an interest-bearing
IOLTA account, the completion of an
Authorization for Kentucky IOLTA

Account form is required. The partici-
pating bank will then designate the
account as one of its IOLTA accounts
using the Taxpayer Identification
Number of The Kentucky Bar
Foundation, Inc. The bank will pay any
interest earned to the Kentucky IOLTA
program. The general operation of the
account remains the same and causes no
additional time or effort upon the part of
the participating attorney or law firm.

Under the amended rule, all attorneys
and law firms that are participating in
the Kentucky IOLTA program must
have their IOLTA accounts with a

KENTUCKY IOLTA FUND

KENTUCKY BAR CENTER

514 WEST MAIN STREET

FRANKFORT, KY 40601-1812

(502) 564-3795 or

(800) 874-6582

Fax (502) 564-3225

www.kybar.org

Understanding
Proposed

Revisions to
IOLTA
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“participating financial institution” as
described in paragraphs 4 and 5 of the
rule. To qualify as a participating finan-
cial institution, a bank must agree to
“pay on the accounts the highest interest
rate or dividend generally available
from the institution to its non-IOLTA
account customers when IOLTA
accounts meet or exceed the same mini-
mum balance and other account eligibil-
ity qualifications.” If a bank refuses to
comply with this requirement, then the
attorney must move his or her IOLTA
escrow account to an institution that
does meet this requirement. Only
IOLTA escrow accounts are affected by
Supreme Court Rule 3.830.

There are presently 38 states which
have established a comprehensive
(mandatory) IOLTA program under the
rules of their respective Supreme Courts
or through a legislative act. Kentucky is
one of the 12 remaining states to operate
an opt-out program. Where established,
comprehensive programs have greatly
increased IOLTA revenues as compared
to the revenues received under the prior
program. This is especially important
during this time of severe budgetary cuts
to the legal services programs both on
the state and federal level.

The following are frequently asked
questions & answers regarding the
IOLTA comprehensive program that will
help clarify many of the details pertain-
ing to the IOLTA program as it would
be administered under the new rule:

Q: Is the IOLTA program unique
to Kentucky?

A: No. IOLTA has been adopted in
all 50 states. Kentucky has had an opt-
out program but under the proposed
new rule will follow a comprehensive
program. As a result of the 2003 United
States Supreme Court decision uphold-
ing comprehensive (mandatory) IOLTA
programs, 38 other states have con-
verted their programs from opt-out to

comprehensive (mandatory) programs.

Q: How does Kentucky’s program
work?

A: The program requires lawyers who
hold Kentucky client funds in escrow
accounts to convert their “pooled” non-
interest-bearing client escrow accounts
into interest-bearing IOLTA accounts
unless said accounts can earn interest for
the client in excess of the costs incurred
to secure such interest income. Under a
comprehensive program, lawyers are
unable to “opt out,” or formally decline
to do this, as they are able to do under
the present Supreme Court Rule. The
proposed new rule requires that client
funds held in trust by lawyers must earn
interest for either the client if it is possi-
ble for the funds to earn income net of
the fees and expenses associated with
the account, or alternatively, the funds
must be placed into an IOLTA account
to earn interest for the IOLTA program.

Q: Specifically, what must lawyers
do to comply with the IOLTA
program?

A: Each July, an attorney will receive
his or her annual certification form from
the Kentucky IOLTA Fund at the time
the annual bar association dues state-
ment is received. The attorney must
fully complete this form to indicate
whether he or she has an active IOLTA
account, or is exempt from participating.

For law firms with more than one (1)
attorney participating in IOLTA, a sepa-
rate sheet may be attached to the firm’s
certification form indicating the name(s)
of the bank(s) holding the firm’s IOLTA
account(s) and the names of the attor-
neys, instead of providing this informa-
tion on each individual certification form.

Lawyers who enroll in the program
need only complete an Authorization for

Kentucky IOLTA Account form. This
form is available from IOLTA upon
request, or at the web site

(www.kybar.org). Upon completion of
the form, attorneys should send the
form to IOLTA, rather than directly to
the bank. IOLTA will forward the com-
pleted form to a designated individual at
the attorney’s bank. Provisions are made
either to open a new IOLTA account or
convert an existing non-interest-bearing
escrow account to an IOLTA account.

Q: What happens if an attorney
refuses to comply with the program?

A: The Kentucky IOLTA Fund will
confirm that each attorney has correctly
completed his or her annual certification
form and is either matched with an
existing IOLTA account or is exempt
from participating in the IOLTA pro-
gram. IOLTA has been directed to pro-
vide the Kentucky Supreme Court with
the names of those attorneys who do not
fall into one of those two categories.

Q: What if I do not have a
commingled non-interest-bearing
client escrow account?

A: Lawyers who do not hold client
funds in trust are exempt from the pro-
visions of this rule. Those lawyers sim-
ply signify this on their annual certifica-
tion forms by checking the appropriate
box(es).

Q: Will it take much lawyer time
and money to be involved in partici-
pating in IOLTA?

A: Minimal administrative time and
no money. The mechanics of converting
to an IOLTA account are simple. All the
attorney or law firm must do is com-
plete an Authorization for Kentucky

IOLTA Account form and forward the
form to IOLTA. There is no change to
the operation of the escrow account.

Q: Who notifies the banks?
A: The Kentucky IOLTA Fund notifies

the lawyer’s bank of the lawyer’s intent
to participate in IOLTA. In order to estab-
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lish an IOLTA account, a lawyer or law
firm should forward a copy of the
Authorization for Kentucky IOLTA

Account form to IOLTA, which will, in
turn, forward a copy to the appropriate
financial institution. This form specifi-
cally authorizes the financial institution to
disclose to IOLTA information necessary
for the IOLTA account to be established,
including, but not limited to, information
designated by Supreme Court Rule 3.830.

Q: How will my local bank learn
about IOLTA?

A: At this point in time, almost all
banks throughout Kentucky are familiar
with IOLTA. The Kentucky IOLTA
Fund will encourage banks not cur-
rently participating in the program to
participate, especially if IOLTA has on
hand completed Authorization for

Kentucky IOLTA Account forms to for-
ward to the bank upon the bank’s
agreement to participate. IOLTA will
distribute materials to these banking
centers so that lawyers and law firms
who ask questions can be assisted.
These financial institutions will also be
encouraged to designate one IOLTA
contact person who will serve as the
liaison between that financial institution
and the Kentucky IOLTA Fund.

Q: It is extremely impractical for
me to establish an IOLTA account.
What should I do?

A: Describe your situation to the
Kentucky IOLTA Fund in writing.
Exemptions from participation as pro-
vided in the rule may be granted under
certain circumstances, depending on the
situation.

Q: Who pays the service charges
or fees if charged to the IOLTA
account?

A: Monthly bank service charges, if
any, are paid from the interest earned by
the IOLTA account, ordinarily up to the

amount of interest earned on that
account. The majority of banks cur-
rently waive service charges and, if
charged, waive all fees in excess of
interest earned. In the event that the
banks bill IOLTA for fees in excess of
interest earned on an account, IOLTA
may affirmatively exempt that account
from participating. Under no circum-
stances should the account principal be
changed by IOLTA involvement, nor
should the lawyer be billed for regular
IOLTA-produced expenses. The attorney
will still be responsible for any wire
transfer or other transactional fees asso-
ciated with their IOLTA account.

Q: Must attorneys have new
checks printed for IOLTA accounts?

A: No. Attorneys may continue to
use their checks as they did prior to
converting the account to an IOLTA
account.

Q: Which banks may lawyers use?
A: Any bank that voluntarily partici-

pates in the IOLTA program and meets
the requirements set out in Supreme
Court Rule 3.830 may be used. Eligible
financial institutions must meet various
requirements described in the rule. All
banks with at least one IOLTA account
are approved for trust account overdraft
reporting. Contact the Kentucky IOLTA
Fund if you are unsure as to whether or
not your bank qualifies.

Q: How does a financial institution
comply with the Supreme Court’s
IOLTA Rule that they treat IOLTA
accounts similar to non-IOLTA
accounts regarding the amount of
interest they pay?

A: Rule 3.830(4) simply means that
IOLTA accounts must earn the same
rates as other customers when they meet
the same eligibility requirements. For
example, if the financial institution only
offers one type of interest-bearing

checking account, then that is the rate
that should be applied to IOLTA
accounts. However, if the institution
offers multiple types of interest-bearing
checking accounts, the highest yielding
product that an IOLTA account would
meet the qualifications for should be
applied to that IOLTA account.

Q: Which tax identification num-
ber is used?

A: Since the Kentucky IOLTA Fund
is a fund of The Kentucky Bar
Foundation, Inc., the financial institu-
tion is instructed to use the tax identifi-
cation number of The Kentucky Bar
Foundation, Inc., not the tax identifica-
tion number of the lawyer or law firm.
As such, the lawyer or law firm should
never receive a 1099 form for IOLTA
interest. This method of account identi-
fication will allow the earned interest to
be recorded annually in the name of the
Kentucky IOLTA Fund and not in the
name of the lawyer/law firm. The name
on the account, however, is to remain
that of the lawyer or law firm.

Q: Will data on individual IOLTA
accounts be made public?

A: No. The information contained in
financial statements to lawyers and
IOLTA shall under Rule 3.830 remain
strictly confidential. The Kentucky
IOLTA Fund may release only a compila-
tion of data from such statements, which
does not include any identifying informa-
tion of the lawyer, law firm or clients.

It is the interest and intention of the
Supreme Court to help IOLTA conduct a
financially successful program under
these difficult economic times, espe-
cially as they affect the legal services
and pro bono programs throughout the
state. The participation and cooperation
among the members of the bar will
ensure that this success can be accom-
plished to the fullest extent possible.
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Rule 3.830      Kentucky IOLTA Fund
The Kentucky Bar Foundation, Inc., a nonprofit corporation, shall
maintain a special fund for the purpose of depositing interest from
Kentucky Bar Association members’ trust accounts, as hereinafter
provided, and the name of the fund shall be the Kentucky IOLTA
Fund (“IOLTA”). Except as set forth in paragraph (14) of this rule,
a lawyer or law firm shall create and maintain in a participating
financial institution as defined in paragraph (4) below an interest-
bearing trust account for clients’ funds which are nominal in
amount or to be held for a short period of time so that they could
not earn interest income for the client in excess of the costs
incurred to secure such income (hereinafter sometimes referred to
as an “IOLTA account”) in compliance with the following
provisions:

(1) No funds may be deposited in any IOLTA account when
either the amount or the period of time that the funds are
held would earn for the client interest above the costs that
would otherwise be incurred to generate such interest.

(2) No earnings from an IOLTA account shall be made avail-
able to a lawyer or law firm.

(3) An IOLTA account shall be established with a participating
financial institution (i) authorized by federal or state law to
do business in Kentucky, and (ii) insured by the Federal
Deposit Insurance Corporation or its equivalent. Funds in
each IOLTA account shall be subject to withdrawal upon
request and without delay and without risk to principal by
reason of said withdrawal.

(4) Participating financial institutions that maintain IOLTA
accounts shall pay on the accounts the highest interest rate
or dividend generally available from the institution to its
non-IOLTA account customers when IOLTA accounts meet
or exceed the same minimum balance or other account eli-
gibility qualifications. In determining the highest interest
rate or dividend generally available from the institution,
participating financial institutions may consider factors, in
addition to the IOLTA account balance, that are customar-
ily considered by the institution when setting interest rates
or dividends for its non-IOLTA customers. Such factors
should not discriminate between IOLTA accounts and
accounts of non-IOLTA customers. All interest earned net
of fees or charges shall be remitted to IOLTA, which is
designated in paragraph (16) of this rule to organize and
administer the IOLTA program, and the depository partici-
pating institution shall submit reports thereon as set forth
below.

(5) A participating financial institution may satisfy the compa-
rability requirements set forth in paragraph (4) above by
electing one of the following options: (i) Pay an amount on
funds that would otherwise qualify for the investment
options equal to 70% of the federal funds targeted rate as
of the first business day of the month or other IOLTA
remitting period, which is deemed to be already net of
allowable reasonable service charges or fees. (ii) Pay a
yield rate specified by IOLTA, if IOLTA so chooses, which
is agreed to by the participating financial institution. The
rate would be deemed to be already net of allowable rea-
sonable fees and would be in effect for and remain
unchanged during a period of no more than twelve months
from the inception of the agreement between the financial
institution and IOLTA.

(6) IOLTA accounts may be established as: (i) An interest-
bearing checking account such as a negotiable order of
withdrawal account; (ii) a checking account with an auto-
mated investment feature, such as an overnight and invest-
ment in repurchase agreements or money market funds
invested solely in or fully collateralized by U.S.
Government Securities, including U.S. Treasury obliga-
tions and obligations issued or guaranteed as to principal
and interest by the United States or any agency or instru-
ment thereof; (iii) a checking account paying preferred
interest rates, such as money market or indexed rates; (iv)
any other suitable interest-bearing deposit account offered
by the institution to its non-IOLTA customers.

(7) A daily financial institution repurchase agreement shall be
fully collateralized by United States Government Securities
and may be established only with an eligible institution
that is “well capitalized” or “adequately capitalized” as
those terms are defined by applicable federal statutes and
regulations. An open-end money market fund shall be
invested solely in United States Government Securities or
repurchase agreements fully collateralized by United States
Government Securities, shall hold itself out as a “money
market fund” as that term is defined by federal statutes and
regulations under the Investment Company Act of 1940
and, at the time of the investment, the money market fund
shall have total assets of at least two hundred fifty million
dollars ($250,000,000).
(A) Nothing in this rule shall preclude a participating

financial institution from paying a higher interest or
dividend than described above or electing to waive

PROPOSED AMENDMENTS TO SUPREME COURT RULE 3.830

Supreme Court of Kentucky
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any service charges or fees on IOLTA accounts.
(B) Interest and dividends shall be calculated in accor-

dance with the participating financial institution’s
standard practice for non-IOLTA customers.

(C) Allowable reasonable service charges or fees may be
deducted from interest or dividends on an IOLTA
account only at the rates and in accordance with the
customary practices of the eligible institution for non-
IOLTA customers. No fees or service charges other
than allowable reasonable fees may be assessed
against the accrued interest or dividends on an IOLTA
account.

(D) Any IOLTA account which has or may have the net
effect of costing IOLTA more in fees than earned in
interest over a period of any time, may, at the discre-
tion of IOLTA, be exempted from and removed from
the IOLTA program. Exemption of an IOLTA account
from the IOLTA program revokes the permission to
use IOLTA’s tax identification number for that
account. Exemption of such account from the IOLTA
program shall not relieve the lawyer and/or law firm
from the obligation to maintain the property of client
funds separately, as required above, in a trust account
and also will not relieve the lawyer of the annual
IOLTA certification.

(8) Lawyers or law firms depositing client funds in an IOLTA
account established pursuant to this rule shall, on forms
approved by IOLTA, direct the depository institution:
(A) to remit all interest or dividends, net of reasonable

service charges or fees, if any, on the average monthly
balance in the account, or as otherwise computed in
accordance with the institution’s standard accounting
practice, at least quarterly, solely to IOLTA. The
depository institution may remit the interest or divi-
dends on all of its IOLTA accounts in a lump sum;
however, the depository institution must provide, for
each individual IOLTA account, the information to the
lawyer or law firm and to IOLTA required by subpara-
graphs (8)(B) and (8)(C) of this rule;

(B) to transmit with each remittance to IOLTA a statement
showing the name of the lawyer or law firm for whom
the remittance is sent, the rate of interest applied, aver-
age daily balance, service charges, if any, and such
other information as is reasonably required by IOLTA;

(C) to transmit to the depositing lawyer or law firm a peri-
odic account statement for the IOLTA account reflect-
ing the amount of interest paid to IOLTA, the rate of
interest applied, the average account balance for the
period for which the interest was earned, and such other
information as is reasonably required by IOLTA; and

(D) to waive any reasonable service charge that exceeds
the interest earned on any IOLTA account during a
reporting period (“excess charge”).

(9) The IOLTA program will issue refunds when interest has
been remitted in error, whether the error is the bank’s or
the lawyer’s. Requests for refunds must be submitted in
writing by the bank, the lawyer, or the law firm on a timely
basis, accompanied by documentation that confirms the
amount of interest paid to the IOLTA program. As needed
for auditing purposes, the IOLTA program may request

additional documentation to support the request. The
refund will be remitted to the appropriate financial institu-
tion for transmittal at the lawyer’s direction after appropri-
ate accounting and reporting. In no event will the refund
exceed the amount of interest actually received by the
IOLTA program. 

(10) All interest transmitted to IOLTA shall be held, invested
and distributed periodically in accordance with a plan of
distribution which shall be prepared by IOLTA and
approved at least annually by the Supreme Court of
Kentucky, for the following purposes:
(A) to pay or provide for all costs, expenses and fees asso-

ciated with the administration of the IOLTA program;
(B) to establish appropriate reserves;
(C) to assist or help establish approved legal services and

pro bono programs;
(D) for such other law-related programs for the benefit of

the public as are specifically approved by the Supreme
Court from time to time.

(11) The information contained in the statements forwarded to
IOLTA under paragraph (8)(B) of this rule shall remain
confidential, and the provisions of any other Supreme
Court Rules providing for confidentiality are not hereby
abrogated; therefore, IOLTA shall not release any informa-
tion contained in any such statement other than as a compi-
lation of data from such statements, except as directed in
writing by the Supreme Court.

(12) IOLTA shall have full authority to and shall, from time to
time, prepare and submit to the Supreme Court for
approval, forms, procedures, instructions and guidelines
necessary and appropriate to implement the provisions set
forth in this rule and, after approval thereof by the Court,
shall promulgate same.

(13) On or before September 1 of each year, every lawyer admit-
ted to practice in Kentucky shall certify to IOLTA, in such
form as IOLTA shall provide (“IOLTA Certification Form”),
that the member is in compliance with, or is exempt from,
the provisions of this rule. The IOLTA Certification Form
shall include the participating financial institution, account
numbers, name of law firm or lawyer accounts and such
other information as IOLTA shall require. If the lawyer is
exempt from the IOLTA program, the lawyer must still sub-
mit an IOLTA Certification Form annually to certify to
IOLTA that the lawyer is exempt from the provisions in this
rule. Each lawyer shall keep and maintain records support-
ing the information submitted in the IOLTA Certification
Form. The lawyer shall maintain these records for a period
of three years from the end of the period for which the
IOLTA Certification Form is filed, and these records shall
be submitted to IOLTA upon written request.

(14) The lawyer is exempt from this rule if:
(A) not engaged in the private practice of law;
(B) does not have a trust account in a financial institution

within the Commonwealth of Kentucky;
(C) serving full time as a judge, attorney general, public

defender, U.S. attorney, Commonwealth attorney, on
duty with the armed services or employed by a local,
state or federal government, and is not otherwise
engaged in the private practice of law;

(D) is a corporate counsel or teacher of law and is not oth-



erwise engaged in the private practice of law;
(E) has been exempted by an order of general or special

application of this Court which is cited in the certifi-
cation;

(F) compliance with Rule 3.830 would work an undue
hardship on the lawyer or would be extremely imprac-
tical, based on the geographic distance between the
lawyer’s principal office and the closest participating
financial institution, or on other compelling and nec-
essary factors; or

(G) does not manage or handle client trust funds.
(15) The determination of whether a client’s funds are nominal

or short-term so that they could not earn income in excess
of costs shall rest in the sound judgment of the lawyer or
law firm. No lawyer shall be charged with an ethical
impropriety or other breach of professional conduct based
on the good faith exercise of such judgment.

(16) IOLTA is hereby designated as the entity to organize and
administer the program established by this rule in accor-
dance with the following provisions:
(A) The determination of whether or not a financial insti-

tution is a participating institution as defined in para-
graph (4) above, and whether it is meeting the require-
ments of this rule shall be made by IOLTA. IOLTA
shall maintain a list of participating financial institu-
tions, and shall provide a copy of the list to any
Kentucky lawyer upon request.

(B) Lawyers may only maintain IOLTA accounts in partic-
ipating financial institutions. Participating financial
institutions are those that voluntarily offer IOLTA
accounts and comply with the requirements of this
rule. If a financial institution becomes non-participa-
tory, the lawyer or law firm must move its IOLTA
account to a participating financial institution as
described in paragraph (4) above, upon ninety (90)
days written notice by IOLTA, and recertify to IOLTA
the transfer.

(17) If the IOLTA Certification Form is timely filed, indicating
compliance, there will be no acknowledgment. Should an
IOLTA Certification Form not be filed by a lawyer or if
filed, fail to evidence compliance, IOLTA shall contact the
lawyer and attempt to resolve the non-compliance adminis-
tratively.

(18) Lawyers licensed in Kentucky must notify IOLTA in writ-
ing within thirty (30) days of any change in IOLTA status,
including the opening or closing of any IOLTA accounts,
except as provided in paragraph (16)(B) above.

(19) For the purpose of administering the funds deposited in the
Kentucky IOLTA Fund, the Kentucky Bar Foundation is
authorized to create a separate Board of Trustees to admin-
ister this fund, which shall consist of ten (10) members of
the Association. One (1) member will be from each of the
seven (7) Supreme Court Districts of the Commonwealth.
The remaining three (3) members will be the Chief Justice
of the Supreme Court of Kentucky, the President of the
Kentucky Bar Association and the Chair of the Kentucky
Bar Foundation, or a member of the Association appointed
by each of such persons. These three (3) persons will serve
year to year at the pleasure of the appointing person.
(A) Members of the Board of Trustees from the Supreme

Court Districts shall be appointed by the Board of
Governors of the Kentucky Bar Association and
approved by the Supreme Court. Appointments shall
be made for a three-year term. Members may be reap-
pointed, but no member shall serve more than two (2)
successive three-year terms. Each member shall serve
until a successor is appointed and qualified. Vacancies
occurring through death, disability, inability, or dis-
qualification to serve, or by resignation, shall be filled
for the remainder of the vacant term in the same man-
ner as the initial appointments are made by the Court.
The members of the Board of Trustees of the
Kentucky IOLTA Fund shall serve without compensa-
tion, but shall be paid their reasonable and necessary
expenses incurred in the performance of their duties.
The staff support for the Board of Trustees shall be
paid by IOLTA.

(B) The IOLTA Board of Trustees (the “Trustees”) shall
have general supervisory authority over the adminis-
tration of the IOLTA program, subject to the continu-
ing jurisdiction of the Supreme Court.

(C) The Trustees shall receive the net earnings from
IOLTA accounts established in accordance with this
rule and shall make appropriate temporary invest-
ments of IOLTA program funds pending disbursement
of such funds.

(D) The Trustees shall, by grants, appropriations and other
appropriate measures, make disbursements from the
IOLTA program funds, including current and accumu-
lated net earnings, in accordance with the plan of dis-
tribution approved by the Supreme Court on at least
an annual basis.

(E) The Trustees shall maintain proper records of all
IOLTA program receipts and disbursements, which
records shall be audited or reviewed annually by a
certified public accountant approved by the Supreme
Court.

(F) The Trustees shall be indemnified by IOLTA against
any liability or expense arising directly or indirectly
out of the good faith performance of their duties.

(G) The Trustees shall present an annual administrative
budget request to the Board of Governors for their
approval, after which the budget shall be forwarded to
the Supreme Court for approval. Staff for the operation
of IOLTA shall be under the supervision and responsi-
ble to the Executive Director of the Bar Association.

(H) The Trustees shall monitor attorney compliance with
the provisions of this rule and will report to the
Supreme Court those attorneys not in compliance.

(I) In the event the IOLTA program or its administration
by IOLTA is terminated, all assets of the IOLTA pro-
gram, including any program funds then on hand,
shall be transferred in accordance with the Order of
the Supreme Court terminating the IOLTA program or
its administration by IOLTA; provided, such transfer
shall be to an entity which will not violate the require-
ments IOLTA must observe regarding transfer of its
assets in order to retain its tax-exempt status under the
Internal Revenue Code of 1986, as amended, or simi-
lar future provisions of law.
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ON THE MOVE

Gwin Steinmetz
Miller & Baird
PLLC is pleased to
announce that Sara
Clark Davis has
joined the firm as an
associate. Davis
obtained her J.D. from
the NKU Chase
College of Law, grad-

uating cum laude in 2003. She will be
concentrating her practice in the areas
of civil litigation defense, medical neg-
ligence and long-term care defense,
premises liability, product liability, pro-
fessional liability defense, and insurance
coverage disputes.

Adams Law Group,
of Louisville, has pro-
moted Carrie Bauer
to partner. Bauer’s
areas of practice
include Chapter 11
bankruptcy and work-
outs, real estate,
business law, start-ups,
and affordable housing.

Boehl Stopher &
Graves, LLP is
pleased to announce
that Brent L.
Caldwell is Of
Counsel to the firm
and that Pamela A.
Chesnut and J.
Matthew Tatman
have joined the firm
as associates in the
Lexington office.
Caldwell will continue
his practice which
encompasses civil and
criminal litigation
including civil rights
and governmental
liability. Chesnut will
continue her practice
in insurance defense
including injury litiga-
tion, coverage
litigation, and extra
contractual liability.
Tatman will primarily

focus on insurance defense. He earned
his undergraduate degree from Centre
College and is a graduate of the
University of Kentucky College of Law. 

The Lexington law firm of Wise
DelCotto PLLC is pleased to announce
that T. Kent Barber has joined its debt
restructuring law practice. Barber, a
2000 Morehead State University gradu-
ate, received his law degree from the
University of Kentucky College of Law
in 2008.

Ross C. Lovely and
Jeffrey R. Soukup
have recently joined
Bowles Rice as asso-
ciates and will work
in the firm’s
Lexington office.
Lovely, a 2008 gradu-
ate of the University
of Kentucky College
of Law, is practicing
in the areas of com-
mercial and financial
services, energy and
environmental law,
and intellectual prop-
erty. He obtained his
master’s degree from
UK and received his

bachelor’s degree from Centre College.
Soukup, a 2007 graduate of the
University of Kentucky College of
Law, served one year as a judicial clerk
to the Honorable Karen K. Caldwell
before joining Bowles Rice’s litigation
practice group. 

Ziegler & Schneider,
PSC is pleased to
announce that Sharon
Schneider Elliston
has been named a
partner in the firm.
Elliston practices in
the area of business
and real estate law.
She earned her law

degree from the University of Kentucky
College of Law and received her B.A.
from Thomas More College. 

Napier Gault, PLC is pleased to
announce that Nicholas K. Haynes has

joined the firm as an
associate. Haynes, a
2005 graduate of the
University of Dayton
School of Law, will
concentrate his prac-
tice in the areas of
medical negligence
and insurance defense.

Ryan A. Schwartz
has joined Jackson
Kelly PLLC as an
associate in the
Lexington office.
Schwartz graduated,
cum laude, from
Eastern Kentucky
University in 2004 and
earned his J.D. from

the University of Kentucky College of
Law in 2008.

Stites & Harbison,
PLLC has announced
that Mauritia Kamer,
Greg Ehrhard, and
Jennifer Elliott have
been elected to mem-
bership in the law
firm’s Kentucky
offices. Kamer, a
graduate of Virginia
Tech University and
the University of
Kentucky College of
Law, is admitted to
practice in both
Kentucky and Ohio.
She works out of the
Lexington office and
focuses her practice in
employment litigation,
immigration, and pre-
ventative counseling
for management
clients. Ehrhard and
Elliott are based in
Louisville. Ehrhard
advises clients in a
variety of real estate

matters, including loan, lease, and sale
transactions. Elliott, an author and lec-
turer on health care topics for both
national and local organizations, focuses
her practice on regulatory and transac-
tional health care law.
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Stites & Harbison
has also announced
the addition of seven
new associates:
Katherine A. Bell,
Thomas P. Claycomb,
Michael Denbow,
Eleanor S. Stepusin,
Lindsay Yeakel
Capps, Kristen K.
Orr, and R. Kelley
Rosenbaum. Bell,
Claycomb, Denbow,
Stepusin and Capps
were assigned to the
Louisville office. Orr
and Rosenbaum were
assigned to the
Lexington office. Bell,
a member of the capi-
tal markets service
group, is a 2008 grad-
uate of the University
of Louisville School
of Law, magna cum
laude. She served as
an intern for the
Honorable Karen A.
Conrad. Claycomb, a
member of the busi-
ness litigation service
group, is a 2008 grad-
uate of Vanderbilt
University Law
School. Denbow, a
member of the busi-
ness litigation service
group, is a 2008 grad-
uate of the University
of Louisville School
of Law. Stepusin, a
member of the capital
markets service group,
is a 2008 graduate of
Loyola University
Chicago School of
Law. Capps, a mem-
ber of the intellectual
property and technol-
ogy service group, is a
2008 graduate of the
University of Kentucky
College of Law. She
clerked for the
Honorable Karen K.
Caldwell. Orr, a mem-
ber of the torts and

insurance practice serv-
ice group, graduated
from the University of
Kentucky College of
Law, summa cum
laude, Order of the
Coif, in 2007. She
served as a law clerk to
the Honorable Jennifer
B. Coffman from 2007

to 2008. Rosenbaum, a member of the
business and finance service group,
graduated from the University of
Kentucky College of Law, magna cum
laude, Order of the Coif, in 2008. In the
summer of 2006, she served as a judicial
intern for the Honorable Karen K.
Caldwell.

Middleton Reutlinger
is pleased to announce
that Scott W. Higdon
has joined its
Louisville law firm.
He practices in the
firm’s intellectual
property practice area,
where he primarily
focuses on patent law.

Higdon received a B.S., cum laude, from
the University of Louisville and gradu-
ated, cum laude, from the U of L School
of Law.

The law firm of
Dilbeck, Myers &
Harris, PLLC is
pleased to announce
that Hollan T. Holm
has become an associ-
ate with the firm.
Holm, a 2000 gradu-
ate of the University
of Louisville School

of Law, will practice law in the areas of
general civil and insurance related liti-
gation.

Wyatt, Tarrant &
Combs, LLP is
pleased to announce
that Jason L. Lee,
Justin W. Ross, and
Daniel I. Waxman
will join the firm’s
Lexington office.
Lee, a licensed certi-

fied public account-
ant, received his B.S.
in 1997 from
California State
University and
earned his J.D. from
the University of
Kentucky College of
Law in 2008. Ross
received his B.A.
from Wake Forest
University and
earned his J.D. from
the University of
Kentucky College of
Law in 2008. He also
holds a M.A. from
Savannah College of
Art & Design.

Waxman received his B.A. from
McMaster University in Ontario,
Canada and earned his J.D., magna
cum laude, from the University of
Kentucky College of Law in 2008. He
was a summer clerk for the Honorable
Joseph Scott. 

Hoge & Associates
Law Office is
pleased to announce
that J. Clark Baird
has been named an
associate in the firm’s
Louisville office. He
will concentrate his
practice in domestic
law, with an emphasis

on fathers’ rights, as well as doing crim-
inal defense and civil litigation. A
long-time Louisville resident, Baird
earned his B.A. from Indiana University
Southeast and attended law school at the
University of Kentucky. Before joining
the firm, Baird was in the graduate fel-
lowship program at the Legislative
Research Commission. 

Woodward, Hobson
& Fulton, LLP has
announced that
Patrick Shane
O’Bryan, Anthony
Sammons, and Kara
M. Stewart have
been named partners
in the firm. O’Bryan’s
practice is primarily
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in litigation with an
emphasis on product
liability, insurance
defense and commer-
cial litigation. He
graduated from the
University of
Kentucky in 1995 and
earned his J.D., cum
laude, from the
University of
Louisville School of
Law in 2000.
Sammons concen-
trates his practice in
the areas of product
liability, complex liti-
gation, insurance
defense, and appellate

advocacy. He graduated from the
University of Kentucky in 1990 and
earned his J.D., cum laude, from the
University of Louisville School of Law
in 1995. In 2002, he received his
LL.M., with distinction, from the
Georgetown University Law Center.
Stewart graduated from the University
of Kentucky College of Law in 1999.
Since joining the firm in 1999, the focus
of her practice has primarily been prod-
uct liability defense but also includes
commercial litigation, personal injury
defense, and employment law.

MacKenzie Mayes
Walter and Drew
Millar have joined the
Lexington office of
Dinsmore & Shohl
LLP as associates and
will practice in the
firm’s litigation
department. In addi-
tion, four associates
have joined the firm’s
Louisville office:
James Martin,
Stephen Thompson,
Emily Wang Zahn,
and Anthony Zelli.
Prior to joining the
firm, Walter served as
a law clerk for the
Honorable Amul

Thapar. She received her B.A. from
Indiana University in 2002 and earned
her J.D. from the University of

Kentucky College of
Law in 2007. Millar
received his B.A.
from Brigham Young
University in 2005
and earned his J.D.
from the University of
Kentucky College of
Law in 2008. Martin
and Zahn will practice
in the firm’s corporate
department. Martin
received his B.S. from
the University of
Louisville in 2005 and
earned his J.D. from
the UL School of Law
in 2008. Thompson
and Zelli will practice
in the firm’s litigation
department. Thompson
received his B.A. from
Western Kentucky
University in 1994
and earned his J.D.
from Georgetown
University Law
Center in 2008. Zahn
received her B.A.
from Princeton
University in 1995
and earned her J.D.
from the University of
Louisville School of
Law in 2008. Zelli
received his B.S. from
Ball State University

in 2002 and earned his J.D. from the
University of Louisville School of Law
in 2008. 

James M. Bricken,
IV, Ashley Brown,
and Ian M. Godfrey
have joined Ward,
Hocker & Thornton,
PLLC. Bricken joined
the firm in May of
2006 as a law clerk
and has remained with
the firm taking a posi-
tion as a litigation

associate in the Lexington office. He
graduated from the University of
Kentucky College of Law in 2008 and
concentrates his practice in civil litiga-
tion defense, including personal injury

defense, premises lia-
bility, products
liability, and insurance
coverage disputes.
Brown joined the
firm’s Lexington
office as a law clerk
during her third year
at the University of
Kentucky College of
Law and became an
associate attorney
upon passing the bar
exam. She works pri-
marily in civil
litigation defense with
an emphasis in prod-
ucts liability, premises
liability, personal

injury, and insurance defense. Godfrey
began working in the firm’s Louisville
office as a law clerk in January of 2007.
He earned his J.D. from University of
Louisville School of Law in 2008 and
took an associate position with the firm,
practicing in the areas of insurance
defense and workers’ compensation. 

Greenebaum Doll &
McDonald PLLC is
pleased to welcome
eight new associates.
Candace Klein will
practice in the firm’s
Cincinnati office.
Ivana B. Shallcross,
Jennifer Y. Barber,
Brian W. Chellgren,
and Robert Rohla will
practice in the firm’s
Louisville office.
Timothy W. Dunn,
Alexis B. Kasacavage,
and Jeremy J.
Sylvester will practice
in the firm’s Lexington
office. Klein, an asso-
ciate in the corporate
and commercial prac-
tice group, received a
bachelor’s degree,
summa cum laude,
from Northern
Kentucky University
and earned her J.D.
from the NKU Chase
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practice in the tax and
finance practice group.
Shallcross received a
bachelor’s degree from
Centre College and
earned her J.D. from
Vanderbilt University
Law School. Barber
received a bachelor’s
degree from the
University of Kentucky
and earned her J.D.
from the UK College
of Law. Chellgren, an
associate in the regula-
tory and administrative
practice group,
received his bachelor’s
degree, cum laude,
from Vanderbilt
University, obtained a
Ph.D. from the UK
College of Medicine,
and earned his J.D.
from the UK College
of Law. Rohla, an
associate in the corpo-
rate and commercial
practice group, receiv-
ed a bachelor’s degree
from Northeastern
University and earned
his J.D. from Indiana
University School of
Law – Bloomington.
Dunn, an associate in
the estate planning,
health, and insurance
practice group,
received a bachelor’s
degree, summa cum
laude, from Eastern
Kentucky University
and earned his J.D.,
cum laude, from the
UK College of Law.
Kasacavage, an associ-
ate in the labor and

employment practice group, received a
bachelor’s degree, cum laude, from the
University of Kentucky and earned her
J.D., cum laude, from the University of
Louisville School of Law. Sylvester, an
associate in the litigation and dispute res-
olution practice group, received a
bachelor’s degree, magna cum laude,
from the University of Kentucky and

earned his J.D., magna cum laude, from
the UK College of Law.

Greenebaum Doll &
McDonald PLLC is
also pleased to
announce that Lloyd
R. Cress has returned
to the firm after leav-
ing in 2003 to accept a
state government posi-
tion. He will reside in

Greenebaum’s Lexington office as Of
Counsel and will be a member of the
firm’s environmental and natural
resources team. Cress received his bach-
elor’s degree from the University of
Kentucky and earned his LL.B. from
UK’s College of Law in 1962. 

Lawson & Rager,
PSC, of Lexington, is
pleased to announce
that M. Jake Bliss has
joined the firm. He
will practice in the
areas of civil litiga-
tion, criminal defense,
and real estate.

The Danville law firm of Sheehan,
Barnett, Dean & Pennington, PSC, is

proud to announce
that Ramona C.
(Rami) Little and
Stephen A. Dexter
have joined the firm
as associates. Little
received her B.A. at
Furman University
and earned her J.D. 

at Stetson University College of Law.

She is fluent in
Spanish and will focus
on criminal defense,
domestic law, and
adoptions. For five
years, Little served as
an Assistant
Commonwealth’s
Attorney in Fayette

County. Dexter, a Danville native, is a
2004 graduate of Centre College and a
2008 graduate of the University of
Louisville School of Law. He will prac-
tice in the areas of estate planning,
wills, trusts, probate, business planning,
and real estate.

The Law Office of Jennifer McVay
Martin is pleased to announce that
associate Crystal McVay Shepard has
joined the Lexington firm. Shepard
received her B.A. from the University
of Kentucky, obtained her M.S. from
Eastern Kentucky University, and
earned her J.D. from the University of
Louisville School of Law. She will
practice in the areas of domestic law,
estate planning, real estate law, and gen-
eral civil litigation. 

Travis & Herbert Attorneys are
pleased to announce that Charlton C.
Hundley and Stephen R. Custer have
become associated with the Louisville
firm. Hundley, a graduate of the
University of Kentucky College of
Law, previously served as general
counsel for ThermoView Industries,
Inc. and as a partner of Hundley &
Hundley Attorneys at Law in
Tompkinsville. His areas of practice
now include business law, employment
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law, and elder law. Custer, a graduate of
the University of Louisville School of
Law, is a certified public accountant.
He has worked for Ernst & Young in
Louisville and New York City. Custer
concentrates his practice in the areas of
estate planning, probate, taxation, and
business law.

Jeremy J. Nelson has
joined the Louisville
law firm of Sampson
& Slechter, PLLC.
Nelson graduated,
cum laude, from the
University of
Louisville School of
Law in 2006. His
practice will focus in

the areas of workers’ compensation and
plaintiff’s personal injury with particu-
lar emphasis in the area of nursing
home neglect.

Urban Active, which
owns and operates
Urban Active Health
and Fitness Clubs, has
announced the
appointment of John
W. Gragg to the post
of general counsel/
chief legal officer.
Gragg previously was

with Stites & Harbison in Louisville.
He holds a B.A from Transylvania
University and a J.D. from the
University of Dayton School of Law.

Frost Brown Todd LLC is pleased to
announce that Mark David Goss joined
the Lexington office of the firm as a
member on December 1, 2008. Goss
practices corporate and administrative
law, concentrating on regulatory and
business issues affecting electric, natural
gas, and water utilities. He practiced
law in association with Goss & Goss
Attorneys in Harlan for more than 19
years. Goss received his B.A. from
Transylvania University and earned his
J.D. from the University of Tennessee
College of Law. 

The law firm of King & Schickli,
PLLC is pleased to announce that
Trevor T. Graves has been admitted to
practice before the U.S. Patent and
Trademark Office. Graves received his

chemical engineering
and law degrees from
the University of
Kentucky. The firm is
also pleased to
announce that
Rebecca A. Krefft
has joined the firm as
an associate. Krefft is

a registered patent
attorney and a recent
graduate of Duke
University School of
Law. She received her
mechanical engineer-
ing degree from
Vanderbilt University.
Graves and Krefft will
be concentrating in

patent, trademark, and copyright law.

Mark E. Nichols and Dean T. Wellman
are pleased to announce the opening of
Wellman & Nichols, PLLC located in
Lexington at 444 Lewis Hargett Circle,
Suite 170. The firm is also pleased to
announce that Carl W. Walter II has
become associated with the firm. Walter
is a graduate of the University of
Kentucky College of Law and will pri-
marily focus his practice on insurance
and medical malpractice defense.
Wellman & Nichols, PLLC may be
reached by telephone at (859) 368-8116.

Nicholas A.
Zingarelli is pleased
to announce the open-
ing of his new firm,
The Zingarelli Law
Office, located in
downtown Cincinnati
at 810 Sycamore
Street. Zingarelli, a
2005 graduate of

NKU Chase College of Law, is now
accepting new clients in the areas of
bankruptcy, personal injury, and con-
tract disputes. He is licensed in Ohio
and Kentucky and may be reached at
(513) 338-1910.

The Louisville law
firm of Goldberg
Simpson is pleased to
announce the addition
of Robert DeWees as
an associate in the
business litigation
area. DeWees
obtained his under-
graduate degree from

the University of Louisville and earned
his M.B.A. from DePaul University. He
is a recent graduate of the U of L
School of Law. 
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The law firm of
McBrayer,
McGinnis, Leslie &
Kirkland, PLLC is
pleased to announce
that Ryan C.
Daugherty and
Benjamin Fiechter
have been hired as
associates and will
practice in the firm’s
Lexington office.
Daugherty received
her undergraduate
degree from the
University of Georgia
and earned her J.D.
from the University of
Kentucky. She focuses
her practice on zoning

and planning. Fiechter received his
undergraduate degree from Samford
University and earned his J.D. from the
University of Kentucky. He focuses his
practice in the areas of corporate law
and estate planning.

Ogletree, Deakins, Nash, Smoak &
Stewart, PC is pleased to announce that
Peter K. Newman joined the firm’s

Indianapolis office.
Newman will be a
shareholder with the
firm serving clients in
Indiana, Ohio,
Kentucky, and
Illinois. He has over
25 years of experi-
ence representing
employers in all areas

of labor and employment law, with an
emphasis on traditional labor and col-
lective bargaining. Newman is a
graduate of Miami University and
earned his law degree from Georgetown
University Law Center.

Reminger Co., LPA
has elected Mark R.
Bush to partner and
has relocated its office
in Florence to Fort
Mitchell. The full
service law firm has
moved to the Park 75
(Hemmer) Building
located at 250

Grandview Drive in Fort Mitchell. Bush
practices in the firm’s Fort Mitchell and
Lexington offices. He defends a wide

array of matters in the areas of profes-
sional liability, medical malpractice,
construction liability, workers’ compen-
sation and general insurance. 

IN THE NEWS
Michael Davidson, of
Davidson and
Oeltgen, PLLC, has
been appointed by
the American Bar
Association’s Family
Law Section as
Domestic Violence
Committee Chair for
2008-2009.

The American
Academy of Mat-
rimonial Lawyers
(AAML) is pleased to
announce that Laurel
S. Doheny, with
Greenebaum Doll &
McDonald in Louis-
ville, has been elected
an AAML Fellow.

Greenebaum Doll &
McDonald PLLC is
pleased to announce
that Elisabeth S.
Gray, a member in
the firm’s Louisville
office, has been re-
elected mayor of
Crossgate, a sixth-
class city in eastern
Jefferson County. 

Greenebaum Doll &
McDonald PLLC is
also pleased to
announce that two of
its Louisville attorneys,
John W. Ames and
Claude R. “Chip”
Bowles, Jr., have been
elected to the board of
the American Board of
Certification, a national
nonprofit organization
that certifies attorneys
in business bankruptcy,
consumer bankruptcy

and creditors’ rights law. 
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Before You Move...
Over 15,000 attorneys are licensed to practice in the state of Kentucky. It is vitally important
that you keep the Kentucky Bar Association (KBA) informed of your correct mailing address.
Pursuant to rule SCR 3.175, all KBA members must maintain a current address at which he or
she may be communicated, as well as a physical address if your mailing address is a Post Office
address. If you move, you must notify the Executive Director of the KBA within 30 days. All
roster changes must be in writing and must include your 5-digit KBA member identification
number. There are several ways to do this for your convenience.

VISIT our website at www.kybar.org to make ONLINE changes or to print an Address
Change/Update Form

EMAIL the Executive Director via the Membership Department at kcobb@kybar.org

FAX the Address Change/Update Form obtained from our website or other written notifica-
tion to:
Executive Director/Membership Department (502) 564-3225

MAIL the Address Change/Update Form obtained from our website or other written notifica-
tion to:

Kentucky Bar Association
Executive Director
514 W. Main St.
Frankfort, KY  40601-1812

* Announcements sent to the Bench & Bar’s Who, What, When & Where column or communi-
cation with other departments other than the Executive Director do not comply with the rule

and do not constitute a formal roster change with the KBA.



Frost Brown Todd is pleased to
announce that Edward M. (Ted) King,
of Louisville, has been elected to the
American Board of Certification of
Bankruptcy and Creditors’ Rights
Attorneys. 

Graydon Head &
Ritchey LLP partner,
Richard L.
Robinson, was among
seven community
leaders honored as
HealthPoint Heroes at
HealthPoint Family
Care’s annual
“Community Check-

Up” luncheon. Robinson was
recognized for contributing his time, tal-
ent and effort in service to the nonprofit
organization, which provides primary
health care to low-income, uninsured
residents of Northern Kentucky.

Mark Guilfoyle, a
partner with Dressman
Benzinger LaVelle
PSC in Crestview
Hills, was recently
appointed to the Board
of Directors of
Legacy, an organiza-
tion affiliated with the
Northern Kentucky

Chamber of Commerce that works
closely with Vision 2015. Guilfoyle also
currently serves as the Northern
Kentucky Serra Club President and as
chairman of the board of the Alliance for
Catholic Urban Education Consortium. 

The Louisville law
firm of Tachau Meek
PLC is proud to
announce that Brian
F. Haara has been re-
elected Zoom Group
Vice Chair. Zoom
Group, a Metro
United Way agency, is
a non-profit provider

of employment services for people
with intellectual and developmental
disabilities. 

Gregg Y. Neal, of Neal & Davis, PLLC
in Shelbyville, recently attended the

Annual Dispute Resolution Conference
in Orlando, Florida to complete his con-
tinuing mediator credits as a certified
circuit mediator in Florida. Neal has
also been recertified by the National
Board of Trial Advocacy through 2013.

Joseph L. Fink III, professor of phar-
macy law and policy at the University
of Kentucky College of Pharmacy, has
been elected as a public member of the
National Board on Certification and
Recertification of Nurse Anesthetists
(NBCRNA).

RELOCATIONS
Vickerstaff Law
Office, PSC is
pleased to announce
the relocation of its
offices in Louisville to
4109 Bardstown
Road, Suite 106.
Attorney John M.
Vickerstaff will con-
tinue to focus on

serving the needs of immigrants in
Kentucky and Indiana. The firm’s pri-
mary practice areas will continue to be
immigration law, family law, criminal
law, and estate planning.

Joseph R. Flaherty and Patrick T.
Flaherty are pleased to announce that
the Owensboro law firm of Flaherty &
Flaherty has relocated its offices in
Owensboro to 608 Frederica Street, 2nd

Floor. The firm’s contact information,
including its telephone and facsimile
numbers, remain the same.

AT THE KBA
Kristine Brower
joined the Office of
Bar Counsel at the
Kentucky Bar
Association as Deputy
Bar Counsel in
January 2008. Brower
received a B.A., with
distinction, from the
University of

Kentucky and earned her J.D. from the
UK College of Law in 1985. She prac-
ticed law with the firms of Rosenbaum

& Rosenbaum and Landrum & Shouse,
where she concentrated on fire and
property loss, medical malpractice, per-
sonal injury, and products liability
actions. Brower also served as a media-
tor, with the Mediation Center of
Central Kentucky, Inc., and assisted in
training other mediators. 

Mary E. Cutter has
been named Assistant
Director for Continu-
ing Legal Education
(CLE). Cutter received
her B.A., with distinc-
tion, from Centre
College in 1994 and
earned her J.D. from
the University of

Kentucky College of Law in 1997.
Following her admission to the Kentucky
Bar, she was engaged in private practice
in Lexington. In 1999, Cutter served on
the Lexington-Fayette Urban County
Council Special Ethics Ordinance
Review Committee. She later joined the
firm now known as Johnson, True &
Guarnieri, LLP, in Frankfort, and
expanded her practice to include general
civil litigation, including employment,
real estate, and domestic law.

Jane H. Herrick
returned to the Office
of Bar Counsel in
November 2008 as
Deputy Bar Counsel/
Administrative
Manager. Herrick
served as Assistant
CLE Director for the
KBA from 2004-2008

and as Deputy Bar Counsel from 1996-
2004. She received her B.A., cum laude,
from Centre College in 1990. Herrick
received her J.D., with distinction, in
1993 from the University of Kentucky
College of Law, where she served as a
staff member of the Kentucky Law
Journal from 1991-1993.
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IMMIGRATION AND 
NATIONALITY CONSULTANT

The Law office of Dennis M. Clare, PSC 
is available to practice Immigration and
Nationality Law before all Citizenship &
Immigration Offices throughout the United
States and at United States Consulates
throughout the world. More than 25 years
experience with immigration and naturaliza-
tion: member of, American Immigration
Lawyers Association. Law Office of Dennis
M. Clare, PSC, Suite 250, The Alexander
Building, 745 W. Main Street, Louisville, KY
40202. Telephone: 502-587-7400 Fax: 502-
587-6400   THIS IS AN ADVERTISEMENT

Bar Complaint?
Disciplinary Matter?

TIMOTHY DENISON
Louisville, Kentucky

Providing representation and 
consultion in bar proceedings and 

disciplinary matters statewide.
Phone: (502) 589-6916

Fax: (502) 583-3701

Guiding employers and professionals through the
U.S. immigration sponsorship process.

Providing advice on related immigration issues 
including I-9 compliance and enforcement.

• Professors & Researchers • Physicians & Nurses
• IT Professionals • International Employee Assignments

Charles Baesler Sheila Minihane
(859) 231-3944 (502) 568-5753

Lexington Louisville
charles.baesler@skofirm.com sheila.minihane@skofirm.com

Business Immigration Law

S T O L L  K E E N O N  O G D E N  P L L C

ATTORNEY • CIVIL ENGINEER

MICHAEL DEAN, J.D., P.E.

Expert in the following areas:
• Coal Mining & Reserve Analysis
• Oil and Gas
• Trespass to Minerals
• Environmental and Regulatory Issues
• Civil Engineering and Construction

606.723.4000
Licensed to practice law in KY and TX.

PENNSYLVANIA - NEWYORK - NEW JERSEY - DELAWARE

LOCAL OR LEAD COUNSEL

COHEN, SEGLIAS, PALLAS,
GREENHALL & FURMAN, P.C.

UNITED PLAZA, 19TH FLOOR, 30 SOUTH 17TH ST.
PHILADELPHIA, PENNSYLVANIA 19103

KEVIN B. WATSON, ESQ.
KWATSON@COHENSEGLIAS.COM

UK GRADUATE - J.D., B.S.C.E. AND B.S.MIN.E.
LICENSED IN PA, NY AND KY

CONSTRUCTION, DESIGN PROFESSIONAL AND COMMERCIAL LITIGATION

TEL: 215.564.1700 | FAX: 215.564.3066
OFFICES IN: PHILADELPHIA, HARRISBURG, PITTSBURGH,

WILMINGTON DE, AND HADDON HEIGHTS NJ
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IMMIGRATION AND 
NATIONALITY CONSULTANT

Dan L. Owens is available to practice
Immigration and Nationality Law before

Immigration and Nationality Offices throughout
the United States and U.S. Consulates abroad as

well as Customs Law and International
Licensing. Member of the American

Immigration Lawyers Association and Member
of Frost Brown Todd LLC, 400 W. Market St.
32nd Floor, Louisville, Kentucky 40202-3363.

(502) 568-0383, FAX (502) 581-1087”
THIS IS AN ADVERTISEMENT

CONSULTATIVE EXPERTS TO THE MEDICAL LEGAL COMMUNITY

• Stat Affidavits 4 Hours
• Free Written Reports
• No Bill! Referral $395
• U.S. Largest Med/Legal Consulting Firm
• All major credit cards accepted

2233yyrrss//2255kk ccaasseess.. BBiilllliioonnss PPaaiidd ttoo oouurr CClliieennttss..
TOLL FREE #1-877-390-HCAI

Corporate Center Location
10126 Sorenstam Dr., Trinity, Florida 34655 • Fax (727) 375-7826

HEALTH CARE AUDITORS

ATTENTION PARALEGALS
Kentucky Paralegal Association

has established a free job bank for 
paralegals seeking employment in the

state of Kentucky. For more information,
contact Chandra Martin at (502) 581-8046

or by e-mail at CMartin@whf-law.com

Kentucky
Paralegal

Association

P.O. Box 2675, Louisville, KY 40201-2675

has established a free job bank for 
paralegals seeking employment in the

state of Kentucky. For more information,
contact Lee Williams at (859) 244-7108

or by e-mail at lwilliams@whf-law.com

Boxed ads sized
2 1/4” x 2”

$75 members • $85 non-members
15% discount for one year 
insertions paid in advance

Deadline for next issue 
February 15

Cam F. Justice, Esq.
Phone (954)525-2345 • Fax (954)730-8908

Specializing in trial work in all FL Courts
Co-Counsel Fees Paid 

Your Florida Connection
www.LWJPA.com

LAWLOR, 
WINSTON & 
JUSTICE, P.A.

Services Offered

MINING ENGINEERING EXPERTS
Extensive expert witness experience.
Personal injury, wrongful death, acci-
dent investigation, fraud, disputes, estate
valuation, appraisals, reserve studies.
JOYCE ASSOCIATES 540-989-5727.

WHISTLEBLOWER/QUI TAMS:
Former federal prosecutor C. Dean
Furman is available for consultation or
representation in whistleblower/qui tam
cases involving the false submission of
billing claims to the government. 
Phone: (502) 245-8883 
Facsimile: (502) 244-8383 
E-mail: dean@lawdean.com 
THIS IS AN ADVERTISEMENT

Employment

MEDICAL MALPRACTICE
DEFENSE FIRM seeks Litigation

Attorney with 2-3 years experience for
Louisville office. Position includes: travel,
jury trials and complex factual issues.
Submit resume and salary requirements
to: Office Manager, 3104 Dellbrooke
Avenue, Louisville, Kentucky 40220.

LOUISVILLE LAW FIRM seeks liti-
gation/defense attorney with 2 to 3 years
experience. Excellent academic creden-
tials required. Fax resume, with cover
letter, to (502) 805-0434.

WANTED - experienced lawyer to
assist overworked solo practitioner.
Salary w/bonus based on productivity.
Partnership opportunity. Send resume to
Bruce E. Smith, 201 S. Main,
Nicholasville, KY 40356.

Recreational Rentals

KY & BARKLEY LAKES: Green
Turtle Bay Resort. Seventy-five luxury

rental condos, 1-4 BR, new Health Club
with indoor pool, Conference Center, 
2 outdoor pools, Yacht Club, Dockers
Bayside Grille, tennis, beach, water
sports and golf nearby. The perfect spot
for a family vacation or a company
retreat. In historic Grand Rivers “The
Village Between the Lakes.” 
Call 800-498-0428 or visit us at
www.greenturtlebay.com.

LUXURIOUS GULF-FRONT
CONDO, Sanibel Island, Fl. Limited
rentals of “second home” in small devel-
opment, convenient to local shopping. 
2 BR, 2 bath, pool, on Gulf. Rental rates
below market at $2,400/week in-season
and $1,300/wk off-season. Call Ann
Oldfather (502) 637-7200.

JENSEN BEACH, FL: Great ocean-
front condo 2 BR, 2 bath, pool, tennis,
fully furnished. Monthly rentals only. Jan
$1,900, Feb. $2,500, Mar. $2,500. Off
season $1,200. Yearly available. No Pets.
Elaine & Steve Gold (270) 826-8109.

Classified Advertising
$30.00 for the first 20 words,

50 cents for each additional word.
Blind box numbers are available 

for an additional $15 charge.
Agency discounts are not applicable.

Deadline for ads appearing in the next
issue is February 15.

For rates and more information call 
(502) 564-3795

Classified Advertising



Login Instructions for KBA members:

• Go to the Kentucky Bar Association website
http://www.kybar.org

• Click on the “Login” button on the far left of the menu bar
• Enter your KBA Attorney Number in the first field (Username)
• Enter your Password in the second field

(Your password will either be your date of birth in the form
01/01/19xx or the password you have assigned yourself.)

• Click on the “Log In” button
After you have logged in, you will notice that the button to
the far left on the menu bar now says “Logout” and your
name will be on the menu bar to the right

• Casemaker® is the first item on the “Resources” menu
You will be asked to read and agree to the End User License
Agreement
From this screen, you will also have access to the 
Casemaker® user manual

If you need assistance with logging on to Casemaker®, contact
the Kentucky Bar Association at (502) 564-3795 or send an
email to cjones@kybar.org.

Note: you must be a KBA Member and you must log in before
you will be able to access Casemaker®.

Casemaker® Legal Research makes 
online legal research accessible and easy

u Out-of-state & Kentucky legal resources
u Free unlimited use for all KBA members
u At your fingertips and simple to use

Introducing the new KBA member benefit 
included in your Kentucky Bar dues
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2009
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